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1. Background

AL The United States of America (“United States”), on behalf of the Administrator of
the United States Envnonmental Protection Agency (“EPA") filed a complaint in this matter _

pursuant to Sections 106 and 107 of the Comprehensxve Envxronmental Response,

Compensation, and Liability Act (“CERCLA"), 42 U.S.C. §§ 9606, 9607.

B. . The United States in its complaint seeke, inter alia: (1) r‘eimbursement ef eosts
incurred by EPA and the Department of Justice for respense aetione at the Atlantic Resources
~ Corporation Superfund Site (“ARC") and Horsésitoe Road Drum Duinp portion of the Horseshoe |
Road ‘Superfund Site in Sayreville, New Jersey, together with accrued interest; and (2) ’
performance of studies and response work by the defendants at the Sites (as heremaﬁer defined) |
| con51stent with the National C ontmgency Plan, 40 C.F.R. Part 300 (as amended) (“NCP”). The
defendants have indicated that they have a claim in contribution under-Sec_tion» 113(f)(1), 42

U.S.C. § 113(f)(1), against the Settling Federal Agency.

C. . Inaccordance with tne NCP and Section IZI(Dti)(F) of CERCLA, 42US.C.§
9621(9(1)(F), EPA notified the State of New Jersey (the “State”) on August 4, 2005, of
negotiations with potentidlly responsible parties regarding the implementation of the remedial
design and remedial action for the Sites, and EPA has provided the State with anopportunity to .

‘ participate in such negotiations and be a party to this Consent Decree.

D. In accordance with Section 122(j)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA

notified the U.S. Department of Commerce and the U.S. Fish and Wildlife Service on August 1,

2005, of negotiations with potentially responsible parties regarding the release of hazardous




substances that may have resulted in injury to the natural resources under Fédefal_ trusteeship and

encouraged the trustees to participate in the negotiation of this Consent Decree.

E. The defendants that have entered into this Consent Dvecre_e (“Settliﬁg Deféndants"’)
do not admit any liability to the Pla.initiffv ariéing out of tixe fransactions or occurrences alleged,‘ in
‘ the -co.mplaint, nor do they ack}norwledge that the.release or th;éatenéd release of hazérdoﬁs .
substances at or from'tﬁe Site-s_Constitutes an imminent i_)r substantial endangerment to the public .
health or welfare or the environment. The Settling Federal Agency does not admit any liability
arising out of the transactions or occurrences alleged in any countércla,im asserted by the Settling -

Defendants.

F.  Pursuant to Section 105 of CERCLA, 42 U.S.C: § 9605, EPA placed the Sites on
~ the National Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September 29, 1995, 60 Fed. Reg. 50435, for the Horseshoe Road Site, and

on September 13, 2001, 62 Fed. Reg. 15571, for the ARC Site.

G. In response to a release or-a substantial threat of a release of hazardous substances
at or from the Sites, on September 23, 1996, EPA commenced a Remedial Investigation and -

Feasibility Study (“RI/FS*) for the Sites pursuant to 40 C.F.R. § 300.430.

H. Response Actions at the Sites are being coordinated under three operébl_e units. |
Operable Unit One at the ARC Site, demolition of buildings and structures, was completéd by
certain of the Settling Defendants pursuant to Administrative Order on Consent, Index Number II
CERCLA-02-2001-2021 m :I{uly 2003. Operable Unit Two relates to contamination of
groundwater and soils at thc:ARC and Horseshoe Road Sites. EPA completed a Remedial

Investigation (“RI") Report on May 12, 1999, and EPA completed a F‘easibi»lity Study (“FS™)




Report for the second operable unit on Septémber 17,2002. EPA issued separate addenda to the

FS Report on July 23, 2003 and January 6, 2004. Operable Unit Three consists of surface water ‘

and sediments in the marsh and Raritan River adjacent to the Sites. Certain of the Settling

Defendants are currently performing work in connection with Operable Unit Thfée? including a

- Baseline Ecological Risk Assessment and Feasibility Study for surface water and sediments in '

 the adjacenf marsh and Raritan River, pursuant to Administrative Order on Consent, Index

Number CERCLA-02-2003-2033.

I.  This Consent Decree is intended to resolve liability by and between the Settling
Defendants and the United States for the Work, and for Past and Future Response Costs. Ti)is
Consent Decree also fesolves the threatened claim fo£ colntribution under Section 113(f)(1) of
CERCLA, 42VU.S,C. § 9613(f)(1), against the Settling Federai: Agéncy"s liabillity for Se'ttlingA

Defendants’ Operable Unit One Past Response Costs as defined herein.

J. - - Pursuant to Section 117 of CERCLA, 42 U.S.C. §9617, EPA published notice of
the completion of the FS and of the proposed plan for remedial action on June 28, 2004, in a
major local newspaper of general circulation. EPA provided an opportunity for written and oral
comments from the public on the proposed plan for remedial action. A copy of the transcript of
the public meeting is available to the public as part of the administrative record upon which the

Regional Administrator based the selection of the response action.

K. The decision by EPA on the remedial action'to be implemented at the Sites is

embodied in a final Record of Decision (“ROD"), executed on September .30, 2004, on which the

¥
State had a reasonable oppoftunity to review and comment and on which the State has given its

concurrence. The ROD includes EPA's explanation for any significant differences between the




final plan and the proposed plan as well as a responsiveness summary to the public comments. -

Notice of the final plan was published in accordance with Section 117(b) of CERCLA.

L. Based on the information presently available to EPA, EPA believes that the Work
will be properly and promptly conducted by the Settling Defendants if conducted in accordance -

. with the requirémcnts of this Consent Decree and its _appehdices.

M. Solely for the pﬁrposes of Section 113(j) of CERCLA, the Remedial Action
selected by the ROD and the Work to be -performed by the Settling Defendants shall constitute a

response action taken or ordered by the President.

N. The Parties recognize, and the Court by entering this Consent Decree finds, that
- this Consent Decree has been negotiated by the Parties in good faith and implementation of this
Consent Decree will expedite the cleanup of the Sites and will avoid prolonged and complicated

litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the public

interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

<

Il. Jurisdiction

L. This Court has jurisdiction over the subject matter of this action pursuant to 28
U.S.C. §6 1331 and 1345, and 42 U.S.C. 8§ 9606, 9607, and 9613(b). This Court also has
personal jurisdiction over the Settling Defendants. Solely for the purposes of this Consent
Decree and the underlying gigmplaint, Séttling Defendants waive all objections and defenses that

they may have to jurisdiction of the Court or to venue in this District. Settling Defendants shall




not challenge the terms of this Consent Decreé or this Court's jurisdiction to enter and enforce

this Consent Decree.

IIl. Parties Bound

2. This Consent Decree applies to and is binding upon the United States andbup‘on
Settling Defendants and their successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to, any transfer of assets or real or

rpersol-lal property, shall in no way alter such Settling Defendant's responsibilities under this

Consent Decree.

3. Settling Defendants shall provide a copy of this Cornsent Decree to each
contractor hired to perform the Work (as defined below) required by this Consent Decree and to

each person representing any Settling Defendant with respect to the Sites or the Work and shall

condition all contracts entered into hereunder upon performance of the Work in conformity with -

the terms of this Consent Decree. Seitling Defendants or their contractors shall provide written
notice of the Consent Decree to all subcontractors hired to perform any pénion of the Work
required by this Consent Decree. Settling Defendants shall nonetheless be responsible for
ensuring that th(;ir contractors and subcontractors perform the Work contemplatca herein in
accdrdance with this Consent Decree. With regard to the activities undertaken pursuant to this
Consent Decree, each contractor and subcontractor shall be deemed to be in a contraétual
relatibnship with the Settling Defendants within the méaning of Section 107(b)(3) of CERCLA,

42US.C.§9607(0)(3). ¢




Iv. Definitions

4. - Unless 6therwise éxpr_esslyi provided h‘erein?' terms uSed.iil this Consenf Décree
which are defined in CERCLA or in regulatiohs promulgated under CERCLA shall have the
. meaning assigned to them in C‘ERCLA or in such regulations. Whenever ’t‘enns listed below are
used in this Coné‘ent Decree or in the appendices aitachéd ﬁ'ereto‘ and inc_orporat_éd here;xnder, the

following definitions shall apply:

“ARC Site” shall mean the Atlantic Resources Corpbration Sﬁperfund Site located at
Horseshoe Road, in the City of Séyreville, Middlesex County, New J er.sey designatca as Block |
1256, Lot 2.03 on the Municipal Tax Map of ‘th.e Borough éf Sayfeville and any areas where
hazardous substances have migrated ther’efrorﬁ-aﬁd shown generally on 'the map attached as

Appendix C.

“CERCLA” shall mean the Comprehenéive Environmental Response, Compensation, and

- Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq.

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in

Section XXIX). In the event of conflict between this Decree and any apioe_ndix, this Decree shall

control.

“Day” shall mean a calendar day unless expressly stated to be a working day. “Working

day” shall mean a day otherithan a Saturday, Sunday, or Federal holiday. In computing any




periodho‘f time under this Consent Decree, where the last day would fall on a Saturday, Sunday,

or Federal holiday, the period shall run until the close of business of the next working day.

“Effective Date” shall be the effective date of this Consent Decree as provided in

Paragraph 106.

“EPA” shall mean the United States Environmental Protection Agency and any successor

‘departments or agencies of the United States.

“Future Response Costs” shall mean all costs, including, but not limited to, dneét and
indirect costs, that the United States incurs from and after the date of lodging of the Consent
Decree in reviewing or developing plans, reports, and other items pursuant to this Consent
Decree, verifying the Work, or otherWise implementing, oversé:einé, or enforcing this Consent
Decree, including, but not 1irnited to, payroll cost‘s, contract(’)r»Acosts, travel costs, laboratory
costs, the costs incurred by the United States for the ARC Site pursuant to Sections VII (Remedy
Review), IX (Access and Institutional Controls) (including, but not limited to, the cost of
attorney time and any monies paid to secure access and/or to secure or implement institutionai R
controls including, but not limited to, the amount of just compensation);for both the ARC and
HRDD sites pursuant to Section XV (Emergency Response), and Paragraph 87 of Section XXI
(Work Takeover); and costs incurred by the United States, (including, but not limited to, the cost
of attorney time and any monies paid) to secure access to the HRDD Site as necessary to
undertake Remedial Design. Future Response Costs shall also include all Interim Response
Costs, and all Interest on those Past Response Costs Settling Defendants have agreed to
reimburse under this Conses;(t Decree that has accrued pursuant io 42 U.S.C. § 9607(a) during the

period from October 31, 2004 to the date of entry of this Consent Decree.



“HRDD Site” shall mean the Horseshoe Road Drum Dump portion of the Horseshoe

Road Sﬁperfundl Site adjacent to the ARC Site as depicted on the map attached as Appéndix C.

“Interim Response Costs” s_‘hall mean all costs, including direct and indiréct costs, (a) p_a.id
by the United States in connécfion with the ARC and HRDD Sifes betw_gen October 31, 2004

-and the Effective Date, or (b) incurred prior to the Effective Date but paid after that date. -

“Interest,” shall mean hﬁ#erest at the rate specified for _intérest on inyésfments of fhe EPA
Hazardous Sﬁbsténce Superfund established by 26 U.S.C. § 9507, compouﬁdéd annually on
Octbber 1 of each year, in acéordanée with 42 U.S.C. § 9607(a). The applicable rate of ‘interest
shall be the rate in effect at the time the interest accrues. The rate of interest is subject to change

on October 1 of each year.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingéncy Plan promulgated pufsuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.

“NJDEP” shall mean the New Jersey Department of Environmental Protection and any

successor departments or agencies of the State.

“Operable Unit One” shall mean those response actions taken by certain of Settling
Defendants to remove buildings and structures at the ARC Site pursuant to Administrative Order

on Conse'nt, Index Number II CERCLA-02-2001-2021.

“Operable Unit Two",shall mean those response actions pertaining to soils and

groundwater at the Sites.




- “Operable Unit Three” shall mean those response actions pertaining to surface water and

sediments in the marsh and Raritan River adjacent to the Sites.

‘ “Paragréph-” shall mean a portion of this Consent Decree identified by an Arabic numeral

or an upper case letter. .
“Parties” shall mean the United States and the Settling Defendants.

“Past Respons¢ Costs” shall mean all costs, including, but:ﬁot 1imited. tQ, direct and
indi;éct costs, that the United Statés paid at or in connection with the ARC Site through
| October 3 1, 2004, plus Interest on aﬁ such costs which has accmed pursuant to 42 U.S;_C. §
9607(a) through such date. This definition of “Past Response Costs” does not include past

- response costs incurred at the HRDD Site.

“Performance Standards” shall mean the cleanup standards and other measures of
achievement of the goals of the Remedial Action, set forth in The Remedial Action Objectives

Section of the ROD and Section II of the SOW.
“Plaintiff” shall mean the United States.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 ef seq.

(also known as the Resource Conservation and Recovery Act).

“Record of Decision” or “ROD” shall mean the EPA Record of Decision relating to
Operable Unit 2 at the Sites signed on September 30, 2004, by the Regional Administrator, EPA

Region 2, or his/her delegat@{ and all attachments thereto. The ROD is attached as Appendix A.




“Remedial Action” shall mean those activities to be undertaken by the Settling
" Defendants at the ARC Site to implement the ROD, in accordance with the SOW and the final

Remedial Design and Remedial Action Work Plans and other plansfapproved by EPA.

“Remedial Action Work Plan” shall mean the document developed pursuaht to Paragraph

11 of this Consent Decree and approved by EPA, and any amendments thereto.

“Remedial Design” shall mean those activities to be undertaken by the Settling —
Defendants to develop the final pﬁlansi and specifications for the RerhedialAction at the ARC Site
as defined herein and a remedial action for the HRDD Site(pursu’ant to'thé Remedial Desigh

Work Plan.

“Remedial Design Work Plan” shall mean the document developed pursuant to Paragraph

10 of this Consent Decree and approved by EPA, and any amendments thereto.
“Section” shall mean a portion of this Consent Decree identified by a Roman numeral.
“Settling Defendants” shall mean those Parties identified in Appendix D.

“Settling Defendants’ Operable Unit One Respbnse Costs” shall mean all Response Costs
incurred by Settling Defendants for performance of Operable Unit One at the ARC Site, which
work was completed by certain of the Settling Defendants pursuant to Administrative Order on

Consent, Index Number II CERCLA-02-2001-2021 in July of 2003.

“Settling Defendants’ Operable Unit Two Response Costs” shall mean all Response Costs

incurred by Settling Defend’énts after the date of lodging of this Consent Decree for performance

10




of Work under this Consent Decree; including without limitation the payment hereunder of

thurevResponse Costs and any response actions taken pursuant to Section V1L

“Settling Federal Agency" shall mean the United States Department of Defense, includiﬁg ,

- all of its departments,offices, agencies, activities, commands, and instrumentalities,including
~ without limitation, the United States Defense Logistics Agency, which is resolving any claims '
which have been or could be asserted against it with regard to the Sites as provided in this

ConsentDecree

. “Sites” shall mean the Atlantic Resources Corporation Superfund Site and the Horseshoe
‘Road Drum Dump Portion of the Horseshoe Road Superfund Site, which together encompass
approximately 7 acres, located along Horseshoe Road in Sayreville, Middlesex County, New

Jersey, and depicted generally on the map attached as Appendix C.
- “State” shall mean the State of New Jersey.

- “Statement of Work” or “SOW” shall mean the statement of work for implementation of
the Remedial Design at the Sites, and Remedial Action at the ARC Site, as set forth in Appendix

_ B to this Consent Decree and any modifications made in accordance with this Consent Decree.

“Supervising Contractor” shall mean the principal contractor retained by the Settling

Defendants to supervise and direct the implementation of the Work under this Consent Decree.

“Trust Fund” shall mean the ARC/HRDD RD/RA Trust Fund established pursuant to the

Declaration of Trust attachegl as Appendix F.

| 4
v
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“United States” shall mean the United States of America, including all of its _dep"artments;
agenciés, and instrumentalities, which includes without limitation EPA, the Settling Federal

Agency and any federal natural resources trustee.

“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant of_contarriinant under Section 101(33), 42
U.S.C. § 9601(33); and (3) any “solid waste” under Section 1004(27) of RCRA,42 US.C.§

6903(27).

“Work” shall mean all activities Settling Defendants are required to perform under this |
Consent Decree, except those required by Section XXV (Retention of Records). This deﬁnition

~of “Work” does not include remedial action at -the HRDD Site;“{

V. General Provisions

S: Objectives of the Parties. The objectives of the Parties in entering into this
Consent Decree are to protect public health or welfare or the environment at the Sites by the | -,
design and implementation of reéponse actions at the Sites by the Settling Defendants, to
reimburse response costs of the Plaintiff, and to resolve the claims of Plaintiff against Settling
Defendants and the claims of the Séttling Defendants which héve ‘been or could have been

asserted against the United States with regard to the Sites as provided in this Consent Decree.

6. Commitments by Settling Defendants and Settling Federal Agency.
- a. Settlij;ig Defendants shall finance and perform the Work in accordance

with this Consent Decree, the ROD, the SOW, and all work plans and other plans, standards, |

12




» speciﬁéations,and scﬁedqlés set forth herein or developed by Settling Defendants and approvcci
by EPA pursuant ib this Cénseni Decree. Settling Defendants shall also reirﬁburse the United
States forAFuture Response Costs as provided in this Consent Decree. The United Stat_es,. on
behalf of the Settling Federal Agency shall ¥eimburse the EPA Hazérdous éubstance Superﬁxﬁd
for 'Pa_'s‘t Response Costs and the Settling Defendants for an allocéted share of their response |

costs, as provided in this Consent Decree.

b. V Tbe obligafions of Settling Defendants io.‘ﬁna.nce aﬁd perform the Work
and to pay amounts owed the U.nitéd States under this Consent Decree are jo'int andv'several. Ig
the event of the insolvency or ofher failure of any one or more of the Settling Defendants to -
implement the requirements of this Consent Decree, thé remaining Settling Defendants shall

complete all such requirements..

7. Compliance With Applicable Law. All activities undertaken by Settliﬁg

Defendants pursuant to this Consent Decree shall be performed in accordance with the

: requireménﬁs of all applicable federal and state laws z;nd regulations. Settling Defendants must
also compiy with ali applicable or relevant and appropriaté requirements of all Federal and state
environmentai laws as set forth in the ROD and the SOW. The activities conducted pursuant to

this Consent Decree, if approved by EPA, shall be considered to be consistent with the NCP.
8. Permits.

a. As provided in Section 121(e) of CERCLA and Section 300.400(¢e) of the
NCP, no permit shall be reqyired for any portion of the Work conducted entirely on-site (ie.,

within the areal extent of contamination or in very close proximity to the contamination and

necessary for implementation of the Work). Where any portion of the Work that is not on-site

13




requirés a federal or state permit or approval, Settling Defendants shall submit timely and

complete applications and take all other actions necessary to obtain all such permits or approizalé‘ ’

b. ‘The Settling Defendants may seek relief under the proVisions of Section-
XIX (Force Majeure) of this Consent Decree for any delay in the performance of the Work

resulting from a failure to obtain, or a delay in obtaining, ény permit required for the Work.

c. This Consent Decree is not, and shall not be construed to be, a permit

issued pursuant to any federal or state statute or regulation.

VI. PERFORMANCE OF THE WORK BY SETTLING DEFENDANTS

9. Selection of Supervising Contractor.

a. All aspects of the Wofk to be performéd by Settiing Defendants pufsuaht )
to Sections VI (Performance of the Work by Settling Dgfendanté), VII (Remedy Review), VIII
(Quality Assurance, Sampling and Data Analysis), and XV (Emergency _ReSponse) of this
‘Consent Decree shall be under the direétion and supefvision of the Supervising Contractor, the
selection of which shaH be subject to disapproval by EPA. Within 20 days after the 1odging of 7
this Conseﬁt Decree, Settling Defendants shall notify EPA in writing of the name, title, and
qualifications of any contractor proposed to‘be the Supervising Contracfor. With respect to any
contractor proposed to be Supervising Contractor, Settling Defendants shall demonstrate that the
proposed contractor has a quaiity system that complies with ANSI/ASQC E4-1994,
“Specifications and Guidelinfzs for Quality Systems for Eﬁvironmental Data Collection and

Environmental Techriologyv‘l')rograms,” (American National Standard, January 3, 1995), by

submitting a copy of the proposed contractor’s Quality Management Plan (QMP). The QMP

14




should be prepared in accordance with “EPA Requifefnents for Quality Maﬁagement Plans
(QA/R-2)" (EPA/240/B-01/002, Ma;chi 2001) or equivalent docﬁmehtation as determined Ey
EPA EPA will 1ssue a ﬂbtice of diéapproval ,ovr an autﬁ(;rizatioq to proceed. If at any time
thereafter, Settling Defendants propose to (‘;hang'eva Supervising Cbntractor, Settling Defendanfs
shall give such notice to EPA, and must obtain an aUthorizatidn‘t'Q‘ proceed ﬁoﬁ EPA before the
new Supervising ContraCtor performs, directs, or supervises aﬁy Work under this Corisent

Decree.

-b. If EPA disapproves é proi)oscd Supeﬁising Contractor, EPA wil/l‘ notify
Sétfliﬁg Defendants in writing; Settling Defendants shall'sui)mit to EPA a list o_f contractors,
i.ricliuding the qualifications of each contractor, that would be acceptable to them withi_n 30 days
of receipt éf EPA's disapproval of the contractor previously proposed. EPA will provide Writtgﬁ
notice of the names of any contractor(s) that it disépproves and an a.ulvhorization to proceed with
re‘spcctito any of the other contractors. Settling Defendants méy select any contractor from the;t
list that is not disapproved and shall notify EPA of the name of the contractof selected witﬁin 21

days of EPA's authorization to proceed.

c. If EPA fails to provide written notice of its authorization to proceed or
disapproval as provided in this Paragraph and this failure prevents the Settliﬁg Défendants from
meeting one or more deadlines in a plan approved by the EPA pursuant to this Consent Decree,

- Settling Defendants may seek relief under the provisions of Seétion XVII (Force Majeure)

bereof.

15




10. Remedial Design.

a. Within sixty (60) days of tﬁe date on whi‘ch Settling Defeﬁdénts receivg
. writtcri notification from EPA of the aﬁprow)al of the Supéwising Contractor, Settling Defendants
. shall subtﬁit to EPA and the State é work p}én for the- design of thé Remedial Action at the Sites _‘
| (“Remedial Design Work Plan” or “RD Work Plan”). The Remedial Design Work Plén ghall
provide for design of the rémedy set forth in the ROD, in accordance with fhe SOW and for
: a,chievementrof tﬁe Pe.rformance Standards and other requirements set forth in the ROD, ihis
Consent Decree and/or the SOW. Upoﬁ its approval by EPA, the Remedial Design Work P}l'arnlv
shall be incorporated into and become enforceable under this Cor_isént Decree. Settling
Défendants shall submit t§ EPA and the State a Health and Safety Plan for field design actiVities
which conforms to the applicable Occupational Safety and He_;alth Administration and EPA

recjuirem_ents including, but not limited to, 29 C.F.R. § 1910.120.

b. The Remedial Design Work Plan shall include p laﬁs and schedules for
implementation of all remedial design tasks identified in the SOW, including, but not limited to,
i)lans and schedules for the cOmplétion of: (1) design sampling and analysis plan (including, but
not limitéd to, a Remedial Design Quality Assurance Project Plan (RD QAPP) in accordance |
with Section VIII (Quality Assurancé, Sampling and Data Analysis)); and (2) a Health and
Safety Contingency Plan (HSCP); and may also include schedules for the completion of: ( 1.) avv
prel'iminaryvdesign submittal; (2) a pre-final design submittal; and (3) a final design submittal.
In addition, the Remediél Design Work Plan shall include a schedule for completion of the
| Remedial Action Work Platf. Upon app\roval of the Remedial Design Work_ Plan by EPA, after a

reasonable opportunity for review and comment by the State, and submittal of the Health and

Safety Plan for all field activities to EPA and the State, Settling Defendants shall implement the
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Remédial Désign Work Plan. The Settling Defendants shall submit to EPA and the State all
 plans, submittals and other deliverables required under the appr-oved Remedial Design Work |

. Plan in accordance with the appfovéd schedule for review and épproval»pursgéni to Section X1
(EPA Approval of Plans and Other Submiséidns). Unleg.s otherwise directed by EPA, Settlingh

- Defendants shall not commence ﬁlrthCr Remedial Design activities at the Sites prior to approval -

of the Remedial Design Work Plan.

c. The prgliminaty, pre-fmal and final design ‘s;ib‘ni,itta‘is shall include, at a

minimum, those items specified in Section VII of the SOW.

11. ‘ Remedial Action.

a. Within 60 days after award of the Remédial‘ Action contract as spéciﬁed n
the SOW, Settliﬁg Defendants shall suﬁmit to EPA and the Stéte a work plan for‘ the perrformanc‘e
.of the Remedial Action at the ARC Site (“Remedial Action Work i’lan"). 'fhe Remedial Action |
Work Plan shall provide for construction and implementation of the remedy set fo.rth in the ROD
and achievément_of the Performaﬁce Standards, in accordance with this Consent Decree, the
ROD, the SOW, and the design plans aﬁd specifications dev’eloped. in accordance with the
Remedial Design Wofk Plan and approved by EPA. Upon its approval by EPA, the Remedial
Action Work Plan shall be incorporated into and become g'nforceable under this Consent Decree.
At thé same time as they submit the Remedial Action Work Plan, Settling Defendants shall
submit to EPA and the State a Health and Safety Plan for field activities required by the
Remedial Action Work Plan which conforms to the applicable Occupational Safety and Health

L 4

Administration and EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.




‘b. The Remedial Astion Work Plan s'ha[l include those items rl‘iste'q in Section
IX of the SOW. The Reﬁé&ial Action Work Plan also shall include the méthodqlogy for
implementation of the Construction Q;lablitbyvAssu‘rance Plan and a scheduie for islplcme11tatioh
of all Remedial Action tasks identified in the final des{gn submi_t'tal and shan identify the initial
formulation of thé _Settﬁng Defendants' Remedial Action Project Team (ir?ciuding-, but not

limited. to, the Supervising Contractor}.

c. Upsn ap'prov’a_i of the Remedial Action Work Plan by EPA, after a

' reasonable opp«ortunity for review ‘a'n'd comment by the State, buti in no event prior to en:try of this-
Consent Decree, Settling Defendants shall impiement the activities required under fhe Remedial'
Action Work Plan. The Settling befendants shall submit to EPA alnd the State a11>p1ans,
submittals, or other deliverables required unde; the approved Remedial Action Wori( Plan in
accordance with the approved schedule for review and approval pursuant to Section XI (EPA
Apprsval of Plans and Other Submissions). Unless otherwise directed by EPA, Settling
Defendants shall not commence physical Remedial Action activities at the ARC Site i)rior to

approval of the Remedial Action Work Plan.

12.  The Settling Defendants shall continue to implement the Remedial Action,
including long-term monitoring as provided in the SOW, until the Performance Standards are

achieved and for so long thereafter as is otherwise required under this Consent Decree.

113. Modification of the SOW or R(;lated Work Plans.

a. . IfEPA determines that modification to the work speci_ﬁed in the SOW

L4
v

and/or in work plans developed pursuant to the SOW is necessary to achieve and maintain the '

Performance Standards or to carry out and maintain the effectiveness of the remedy set forth in
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the ROD, EPA may require that such modification be incorporated in the SOW and/or such work
plans, pro,vided, however, that a modification may only be required pursuant to this Paragraph to

the extent that it is consistent with the scope of the remedy selected in the ROD.

t

b. - For the purposes of this Paragraph 13 and Paragraph 51 only, the “scope of

the remedy selected in the ROD" is to:

- reduce or eliminate the direct contact threat associated with contaminated soil to levels
protective of a commercial or industrial use, and protective of the environment by

remediation of such soiis to the cleanup goals established in the ROD;

prevent public exposure to contaminated groundwater that presents a significant risk to

human health and the environment;
minimize or eliminate contaminant migration to the groundwater and surface waters; and

minimize or eliminate organic vapor migration from groundwater into future indoor

environments that may be built on the sites.

c. If Settling Defendants object to any modification determined by EPA to be
necessary pursuant to this Paragraph, they may seck dispute resolution pursuant to Section XIX
(Dispute Resolution), Paragraph 70 (record review). The SOW and/or related work plans shall

be modified in accordance with final resolution of the dispute.

d. Settling Defendants shall implement any work required by any
modifications incorporated in the SOW and/or in work plans developed pursuant to the SOW in

accordance with this Paragraph.




e. Nothihg in this Paragraph shall be construed to limit EPA's authority to

require performance of further response actions as otherwise provided in this Consent Decree. -

14.  Settling Defendants acknowledge and agree that nothing in this Consent Decre'e;
~ the SOW, or the Remedial Design or Remedial Action Work Plans constitutes a Warranty or
representation of any kind by Plaintiff that compliance with the work requirements set forth in

the SOW and thev Work Plans will achieve the Performancé Standards.

15 a Settling Defendaln?s shall, prior to any off-Site shipment.of Was.te_ Materia’l
- from thé Sites to an out'of-stafe waéte rﬁanagem’ent facility, provide written notiﬁc_eﬁiqn to the
appropriate state environmental official in the receivihg Afacility's state and té the EPA Proj'ect '
Coordinator of such shipment of Waéte Material. However, thlS n{)tiﬁcation reqﬁirement shall

not apply to any off-Site shipments when the total volume of all such shipments will not exceed

10 cubic yards.

) The Settling Defendants shall include in the written notification
the following information, where available: (1) the name and location of the facility to which the
Waste Material is to bé shipl:;ed; (2) the type and quantity of fhe Waste Material to be shipped;

(3) the expected schedule for the shipment of the Waste Material; and (4) the méthod of
transportation. The Settling Defendants shall notify the state in which the planned receiving
facility is 1ocate;d of major changes in the sh-ipment plan, such as a decision to ship the Waste

Material to another facility within the same state, or to a facility in another state.

(2) ; The identity of the receiving facility and state will be determined

[ 4

by the Settling Defendants 'fo llowing the award of the contract for Remedial Action construction.
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The Settling Defendants shall provide the information required by Paragraph 15.2. as soon as

practicable after the award of the contract and before the Waste ‘Material is actually shipped.

b. Before shipping any hazardous substances, pollutants, or contéminants.
frovm' the»S‘ités to an off-site location, Settliﬁg Defendants shall obtain EPA’s certiﬁpgtio'n that the
proposed receivihg/facility is operating in compliance with the“requirements of CERCLA
Section 121'(d')(3_)- and 40 C.F.R. Section 300.440. Settling Dgfen;ianté‘shall orﬂy send hazardous .
B éubstances, pollutants, or contafninaﬁté 'ﬁom the Sites to an off=site facility ihat complies with

the requirements of the statutory provision and regulations cited in the preceding sentence.

Vil. Remedy Review

- 16.  Periodic Review. Settling Defendants shall conduct any studies and

investigations as requested by EPA, in order to permit EPA to conduct reviews of whether the
Remedial Action for the ARC Site is protective of human health and the environment at least
every five years from commencement of physical Remedial Action activities at the ARC Site as

" required by Section 121(c) of CERCLA and any applicable regulations.

17. EPA Selection of Further Response Actions. If EPA determines, at an;f time, that
the Remedial Action for the ARC Site is not protective of human health and the environment,
EPA may select furthér response actions for the ARC Site in accordance with the requirements

of CERCLA and the NCP.

18, Opportunity To Comment. Settling Defendants and, if required by Sections
113(k)(2) or 117 of CERCILA, the public, will be provided with an opportunity to comment on

any further respohse actions proposed by EPA as a result of the review conducted pursuant to
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Section 121(c) of CERCLA and to submit written comments fdr the record during the comment

-period.

19.  Settling Ijefehdahfs' Obligation To Perform Fuﬁher‘Resnonéé _Actions. IfEPA -
selects further response actioné for the ARC Site based on a‘dcte'rr:ninvz_:lti‘.on ihat the Remedial
Action is not protective of human health or the environment, the Settling Defendants shall
undertake sucﬁ further résponsﬁ‘e actions. Settling Defendants may invoke the procedureé set
 forth in Section XIX (Dispute Resolution) to dispute (1) EPA's determination that the Remedial
Action is not protective of human health and I_;he environment, or (2) EPA's selection of the '
further response actions. Disputes pertaining to whether the Remedial Action is protﬁectivé or to |

EPA's selection of further response actions shall be resolved pursuant to Paragraph 70 (recofd_

reviéw).

20.  Submissions of Plans. If Setﬂing Defendants are'bréquiredA to perforin_ the further

response actions pursuant to Paragraph 19, they shall submit a plan for such work to EPA for
approval in accordance with the procedures set forth in Section VI (Performance of the Work by
Settling Defendants) and shall implement the plan approved by EPA in accordance with the

provisions of this Decree.

VIIl. Quality Assurance, Sampling, and Data Analysis

21. Settling Defendants shall use quality assurance, quality control, and chain of
custody procedures for all treatability, design, compliance and moﬁitoring samples in accordance

[ 4

with “EPA Requirements fof Quality Assurance Project Plans (QA/RS)” (EPA/240/B—01/003,
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March 2001) “Guidance for Quality Assurance Project P_ians (QA/G-5)" (EéA/600/R—98/_018,
F ebruary 1998), and subsequent e;mendments_ to such guidelines upon notification by EPA to .
Settling,Deféndants of such amendment. Amended guidélines shall-apply only to 'procedufes
' condubted after such notification. Prior to the commencement,of any monitoring project under'
this Consent Decree, Settling Defe;ndants shall subxr.litA to EPA for approval, after a reasonable
opportunity for review and comment by the State, a Quality Assurance Project Plan (“QAPP") |
- that is consistent witﬁ the SOW, the NCP and applicable guidance documents. If releyant to the
proceeding, the Parties ag?ee that vaiidated sampling data generated in accordance with the
QAPP(s) and reVie_W_ed and approved by EPA shalfbe admissible as evidence, without objection,
in ahy proceeding under this Decreé. Settling Defeﬁdants shall ensure that EPA personh‘ei‘ and
its authorized representatives are éllowed z_vicces,‘s at reasonablé_::timg‘:s to all laboratories utilized
by Settling Defendants in implementing this Consent Decree. In addition, Settling Defendants
shall ensure that such laboratories shall analyzé all samples submitted by EPA: pursuant to th{;
QAPP for quality assurance monitoring. - Settliqg Defendants shall ensure that the laboratories
they uﬁlizé for the analysis of sémples taken pursuant to fhis Decree perform all analyses
according' to accepted EPA rﬁethods. Accepted EPA methods consist of those methods which
are documented in the “Contract Lab Progrém Statement of Work for Inorganic Analysis“- and
the “‘Contract Lab Prégram Statement of Work for Organic Aﬁalyéis," dated February 1988, and.
any amendments made tﬁereto during the course of the _irhplementation of this Decree; however,
upon approval by EPA, after opportunity for review and comment by the State, the Settling
Defén'dah'ts‘may use other énalytic_al methods which are aé stringent as or more stringent than the
CLP- appr.oved methocis, S:e;ttlihg Defendants shall ensure that all laboratories they use for

analysis of samples taken pursuant to this Consent Decree participate in an EPA or EPA-

23




‘ c_:quivaient QA/QC program. Settling Defendants shall dnly use laborator.ieé that have a |
documented -Quality'Systcm which complies with ANSI/ ASQC E4-1994, “SpeciﬁcatiOns a‘ndv' :
GUidelines for Quali£y Systems for Environmental Data Collection and Environmental
Techno\logy-Programs," (American NaiionalStandard, Jal.luary. 5, 1995), and “EPA Requirerﬁeﬁts |
for Quality Management Plans (QA/ R—Z),’; (EPA/240/B-01/002, March 200»1) or equivalent . |
documéptation as déterrﬁined by EPA. EPA may consider laborafories a;:qreditéd under the -
;Nat,ional Environmental Lébofatory Accreditation Program (NELAP) as -'mée‘ting the Quality
System requirements. Setﬁing ‘Defeﬁdants shall ensure thaf all field méthod'ologies utilized in
collectihg samples-for subsequent aﬁalysis pursuant to this ch;:ree will be éonducted in

accordance with the prbcedures set forth in the QAPP approved by EPA.

22, Upon request, the Settling Deféndants shall allow §i)lit or duplicate samples to be
taken by EPA or its authorized representgtives. Settling Defendants shall notify EPA not less
than 10 days in advance of ény sample collection activity unless shorter notice is agreed to by ‘
EPA. In addition, EPA shall have the right to take any additional samples that EPA deems
necessary. Upon réquest,b EPA shall allow the Settling Defendants to take split or duplicate
samplés of any samples it takes as part of the Plaintiff's oversight of the Settling Defendants'

implementation o’f the Work.

23. Settling Defendants shall submit to EPA 3 copies of the results of all sampling
and/or tests or other data obtained or generated by or on behalf of Settling Defendants with

respect to the Sites in the implementation of this Consent Decree unless EPA agrees otherwise.

-
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24.  Notwithstanding any provision of this Consent Decree, the United States bereby

retains all of its information gathering and inspection authorities and rights, including
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enforcement actions related thereto, under CERCLA, RCRA and any other applicable statutes or

regulations.

- IX.,V Access and Institutional Controls

25.  Ifthe Sites, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned or controlled by any of the Settling -

Defendants, such Settling Defendants shall:

a. commencing on the date of lodging of this Consent Decree, provide the
United States and its represenfatives, including EPA and its contractors, with access at all
reasonable times to the Sites, or such other property, for the purpose of conducting any Va'ctivity

related to this Consent Decree including, but not limited to, the following activities:
H Monitoring the Work;
(2)  Verifying any data or information submitted to the United States;
(3)  Conducting investigations relating to contamination at or near the Sites;
(4)  Obtaining sarnples;

(5) Assessing the need for, planning, or implementing additional response

actions at or near the Sites;

(6)  Assessing implementation of quality assurance and quality control
[ 4 .

practices as defined’in the approved Quality Assurance Project Plans;
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(7) Implementing the Work pursuant to the conditions set forth in Paragraph 87

~ of this Consent Decree;

- (8)  Inspecting and copying re_cords, operating logs, contracts, or other
documents maintained or generated by Setiling Defendants or their agents, consistent with'

Section XXIV (Access to Information);
(9) Assessing Settling Defendants' compliance With this Consent 'Dec"re'e; and

>(~10) D“etermining whether the Sites or other property is being used in a manner
that is prohibited or restricted, or that may need to be prdhibited or restricted, by or pursuant to

this Consent Decree.

b. commencing on the date of lodging of ;his Consent Decree, fefrain from
using the Sites, or such other property, in any manner that would interfere with orAad-versely
" affect the implémentatio.n, integrity, or protectiveness of the remedial measures to be perfofr’ined '
pursuant to this Consent Decree. | Such restrictions include, but are not limited to, wf;ll

mstallation and groundwéter use restrictions; and as to the ARC Site, execution of a deed notice;

and

C. upon request by EPA, execute and record in the County Clerk’s Office of
Middlesex County, State of New Jersey, an easement, running with the lénd, that (1) grants é
right of access fér the purpose of conducting any activity related to this Consent Decree |
including, but not limited to, those activities listed in Paragraph 25.a of this Consent Décree, and
(11) grants the right to enf(;;ce the land/water use restrictions listéd in Paragraph 25.b of this

Consent Decree, or other restrictions that EPA determines are necessary to implement, ensure
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non-interference with, or ensure the protectivenees of the remedial measures te be performed
pursuant to this Consent Decree. Such Settling Defendants shall grant the access rights and the
rr‘ights to enforee the land/water use rest-rict"ions to (i) the United Statee, on behalf of EPA, and its
representatives, (ii) the State and its representatives, (iii) the other Settling Defendants and theif
representatives, and/qr (iv) other appropriate grantees. »S‘uc'h Settliﬁg Defendaht_s. shall, withini 45
dayé of the request by EPA, submit to EPA for review and approVal with respect to éueh

property:

(I) A draft easement, in substantially the form attached hereto as

. Appendix E, that is enforceable under the laws of the State of New Jersey, and

2) a current title in_surahce commitment or some other evidence of
title acceptable to EPA, which shows title to the land ci'escribed in the easement to be free
- and clear of all prior liens and encumbrances (except wﬁen those liens-or encumbrances
are. approved by EPA or when, despite best efforts, Settling Defendants-are unable to

obtain release or subordination of such prior liens or encumbrances).

Within 15 days of EPA;s approval and acceptence of the easement and the title evidence; such

Settling Defendants shall update the title search and, if it is determined that ﬁothing has occurred

since the\effective date of the commitment to affect the title adversely, record the easement with

the Middlesex County Clerk’s Office. Within 30 days of recording the easement, such Settling

- Defendants shall provide EPA with a final title insurance policy, or other final evidence of title

- acceptable to EPA, and a certified copy of the original reeorded easement showing the c‘lerk'é
recording stamps. If the cagement is to be conveyed to the United States, the easement and title

4

evidence (including final title evidence) shall be prepared in accordance with the U.S.
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- Department of Justice Title Standards 2001, and approval of the sufficiency of title must be

obtained as required by 40 U.S.C. § 255.

26.  Ifthe Sites, or any other property where access and/or land/water use restrictions
are needed to implement this Consent Decree, is owned or controlled by persons other than any

of the Settling Defendants, Settling Defendants shall use best efforts to secure from such -

- persons:

a. ‘ an agreement to provide access thereto for Settling Def_éndants, as well as
for the United States on behalf of EPA, and the Stdte, as well as their repres_entatiVes (includingA
contractors), for the purpose of conducting any activity related to this Consent Decree inchiding, o

but not limited to, those activities listed in Paragraph 25.a of this Consent Decree;

t

b.  an agreement, enforceable by the Settlix;g D;efendants and the United
States, to refrain from using the ARC Site, or suéh othe; property, in any manner that would
interfere with or adversely affect the implementation, integrity, or pr‘otectiveness of the remedial
measures to be performed pursuant to this Consent‘ Decree. Such restrictions include, but are not
limited to, well installation and groundwater use restrictions at the ARC Site and, as to the ARC
- Site, execution of a deed notice. Notwithstanding the above, this Consent Decree does not

- obligate Settling Defendants to undertake remedial action at the HRDD Site; and

C. if requested by EPA, the executioﬂ and recordation in the Middlesex
County Clerk’s Office of an easement, running with the land, that (i) grants a right of access for
the purpose of conducting any activity related to this Consent Decree including, but not limited
to, those activities listed in }?;ragraph 25.a and 26.a of this Consent Decree, and (ii) grants the

right to enforce the land/water use restrictions listed in Paragraph 25.b and 26.b of this Consent
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Decree, or other reStrictioﬁS that Ei)A determi'xllesiare necessary to implement, ensure non-
interference with, ér ensure the protectiveness of the remedial m‘easur‘cfsq to be performed '
pursuant to this Consent Decree. The access rights and/or right-s to e‘nférce 1and/Water use
restrictions shall be granted to (i) tﬁe United States, on behalf of EPA and its representatives, (ii)
the State and its vr’epresentatives, (ii1) the cher Settling Def_endants and their représéntative‘s, B
’and/or (iv) other appropria’té grantees. Within 45 days of request by EPA, Settling Defendants

shall submit to EPA for review and approvai with respect to such propeity: -

1) A draft easeme.nt, in sub‘st'antizyﬂly the form attached hereto 'aé ’
Appendix E, that is eqfOrccable under the laws of the State of New Jérsey, and a current |
tiﬂe iﬁsurance'comnﬁtment, or some other evidence of title acceptable tov EPA, which
shows title to the land.descriﬁed in tﬁe casement to be free and clear of all prior liens and
encumbrances (except any liens or encﬁmbrances existing as of the Effective Date which
are heréby approved byEPA or when, despite best'-efforts,r Settling ISefendants are unablé

to obtain release or subordination of any other liens or encumbrances)

Within 15 days of EPA's approval and acceptance of the easement and the title evidence, Setiﬁng
Defendants shall update the title search and, if it is determined that notlhing'has occurred since
the effective date of the coMitment to affect the title adversely, the easement shall be recorded
with the Midcilesex County Clerk’s Office. Within 30 days of the recording of the easement,
Settling Defendants shall provide EPA with a final title insurance policy, or other final evidence
of title acceptable to EPA, and a certified copy of the original reéorded easement showing the
clerk's recording stamps. If casement is to be conveyed to the United States, the easement and

title evidence (including ﬁné’l title evidence) shall be prepared in accordance with the U.S.
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Department of Justice Title Standards 2001, and approval of the sufficiency of title must be

obtained as required by 40 U.S.C. § 255.

27.  For purposes of Paragraphs 25 and 26 of this Cohsent Decree, “best efforts”
regarding Jack Kaplan, Clover Chemical Co., Inc. or Mosa Shihadeh/_Atlantvic Development
Corporation, shall mean a written request that he/it unconditionally prov-ide, the components of
aocess enumerated in Paragraphs 25 aod 26. “Kaplan” shall molode Mr. Kaplan, Atlantic
Resoufoes Corporation, and/.or: any other person or entity in which Mr. Kaplan or any of hi‘s

- SuCcessors, assigns or heirshas an interest. Kaplan shall also inchude ahy inomer which ciaims
any interest or right in any property.through Kapian There shall be no requirement thaf‘-Seﬁtling '
| ‘Defendants pay any compensation to Kaplan, Clover Chemical Co.; Inc., or Musa |
Shihadeh/Atlantic Development Corporation. For any other lg'ndowners, “best efforts” includes
the payment of reasonable sums of money in consideration of aocess, access oasements,
‘land/water use restrictioos, restrictive easements, and/or an agreement to release or subordinate a |
prior lien or encumbrance. EPA agrees to doéignate Settling Defendants as its authorized
representatives under Section 104(6) of CERCLA for purposes of the Cohsont >tvo Access
agreement dated May 5, 2005 and executed by First Connecticut Ho{ding Group and to advise
First Connecticut Holding Gfoup in writing of that decision. If First Connecticut Holding Group
revokes or otherw‘ise repudiates the Consont to Access agreement dated May 35, 2005 , Settling
Defendants shall attempt to obtain access by the means provided in and in accordance with this
~ Section IX. If (a) any access or land/water use resiriction agreements required by Paragraphs
26.a or 26.b of this Consent Decree are not obtained within 45 days of the date of entry of this
Consent Decree, (b) or any agcess easements or restrictive easements required by Paragraph 26.c

[ 4

of this Consent Decree are not submitted to EPA in draft form within 45 days of the due date
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under this Consent f)ecree, or (c¢) Settling Defendants are unable to obtain an agreement pursuant '
to Paragraph 25.c(l)or Paragraph 26.c,(1) from the holder of a prior lien or encumbrance to
release or subordinate such lien or encumbrance t0‘ the ease_theni being created pursuant to this
\‘Consent Decre¢ within 45 d‘ayé of t‘hev due date under this Consent Decree, Settling Defendants.
shall promptly notify thé United Stétes in wfiting, and shall include in that noiiﬁcation a
summary of the steps that Settling Defel;dants have taken to attempt to comply with Paragraph
25 or 26 of this Consent Decree:. The United States may, as it deems appropriate, assist Settling
Defendants in obtaining access or land)water use restrictiohs, either in the form of contractual
agreements or in the form of easements running with the land, orin obtaining the release of
subofdination of a prior lien ,0; encumbrance. Sfcttling_Defendants shall r.eimburse the United
States in accordance with the procedures in Section XVI (Payment of Response Costs), for all
costs incurred, direct or indirecf, by the United States in obtaining such access, land/water use
restrictions, and/pr the release/suborciination of prior liens or encumbraﬁc‘es including, but not
limited to, the éost of attorney time and the amount of monetary consideration paid or Just

compensation.

~

28. If EPA determines that land/water use restrictions in the form of state or local 4
laws, regulations, ordinances or othér governmental controls are needed to irﬁplement the
remedy selected in the ROD, ensure the integrity and protectiveness thereof, or ensure non-
interference therewith, Settling Defendants shall cooperate with EPA's efforts to secure such
governmental controls.

29. Notwithstanding any provision of this Consent Decree, the United States retains

L4

all of its access authorities gad rights, as well as all of its rights to require land/water use
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restrictions, including enforcement authorities related ihéreto, under CERCLA, RCRA and any

other applicable statute or'regul_a'tions‘

X. Reporting Requirements

30.  In addition to any other requirefnent of this Consent Decree, Settling Deferidants‘ ‘\,
shall submit to EPA and the State 3 copies of written mo nthly pfogresg reports- that: (a) describe )
th;a actiqns which have been téi(en toward achieving»compﬁarice with this Copsént Decr_ée du’ring
the previous month; (bj include a summary of all results ofsampliﬁ‘g _éind tests and alt other datav
received or generated by Settling Defendants of fheir contractors or agents in the prévious
-month; (c) identify all work plans, plans and other deliverables require;d by this Consent Dec’re¢
completed and submitted during the previous monih; (d) descr_:ibe {111 actions, inclu_ding, but nét
limited to, data éollection and implementation of work plans, which are scheduled for the next -

- six weeks and provide other informatio;l relating to the progress of construction, including, but
not limited to, critical path diagrams, Gantt charts and Pert chérts; (e) include‘information
regarding ‘percentage of completion, unresolved delays encountered or anticipated that may
affect the future schedule for implementation of the Work, and a description of efforts made to
mitigate those delays or anticipated delays; (f) include any modifications to the work plans or
other schedules that Settling Defendants have proposed to EPA.or that have been approved by
EPA; and (g) describe all activities undertaken in support of the Community Relations Plan
during the previous month and those to be undertaken in the next six weeks. Settling Defendants
shall submit these progress reports to EPA and the State byv th¢ tenth day of every month
following the lodging of this: Consent Decree until EPA notifies the Settling Defendants pursuént '

. to Paragraph 51.b of Sectio;x X1V (Certiﬁcation of Completion). If requested byv EPA, Settling

Defendants shall also provide briefings for EPA to discuss the progress of the Work.
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31.  The Settliﬁg Defendants shall notify EPA of any change in the schedule described
in the mdnthl‘y progress report for the performance of any activity, including, but not limited to,
data collection and implementation of work plans, no later than seven days prior to the »

‘performance of the activity.

32. Up(:)‘n the occurrence of any event during perforrﬁance of the Work that Settl_ing'
Defendants are required to repbrt pursuant to Section 103 of CERCLA or‘S‘ection 304 of the -
Emergency Planning and Cbminunity Right-to-know Act (EPCRA), Settling Defendants shall -
-within 24 hours of the onset of such event orally notify the EPA Project Coordinator or, in thé
event that the EPA Project COordmétor iis.not' available, the Emergency Response Section,
Region 2, United States Environmental Protec_:tioﬁ Ageﬁcy. “ These repérting_ requirements are in

addition to the reporting required by CERCLA Section 103 or-EPCRA Section 304.

7 33. Within 20 days of the oﬁset of sﬁch an event, Settling Defendants shall furnish to
Plaintiff a written report, signed by the Settling Deféndantsf ?ro ject Coordinator, setting forth the
events which occurred and the measures takén, and to be taken, in résponse thereto. Within 30
days of the conclusion of such an event, Settling Defendants shall submit a report setting forth all

-actions taken in response thereto.

34.  Settling Defendants shall submit 8 C6pies of all plans, reports, and data required
by the SOW, the Remedial Design Wo;k Plan, the Remedial Action Work Plan, or any other -
approved. plans to EPA in accordance with the schedules set forth in such plans. Settling

‘Defendants shall simultaneously submit 3 copies of all such plans, reports and data to the State.

Upon request by EPA Settlipg Defendants shall submit in electronic form all portions of any

L4
»
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- report or other deliverable Settling Defendants are required to submit pufsuant to the provisions

of this Consent Decree.

35.-  Allreports and other documents submitted by Settling Defendants to EPA (other
than the monthly progress reports referred to abové) which purport to document Settling
Defendants' éompliance with the terms of this Consent Decree shall be signed by an authorized

representative of the Settling Defendants.

XI. EPA Approval of Plans and Other Submissions

36.  Afier review of any plan, report or other item which is required to be submitted
for approval pursuant to this Consent Decree, EPA, after reaéonable opp;)rtunity for reviéw and
comment by tl‘le Stafe,_ shall: (a) approve, in whole or in part, the submission; (b) approve the
submission upon specified conditions; (c) modify the submission to cure the deﬁcienbiés; (d)
disapprove, in whole or in part, the submission, dirgcting that the Settling Defendants modiﬁ/ the
submission; or (¢) any combinatioh of the above. However, EPA shall not modify a submission
without first providing Settling Defendants at .least one notice of.deﬁciency'and an opportunity to
cure within 14 days, except where to do so would cause serious disruption to the Work or where
previous submission(s) have been dilsappfoved due to material defects and the deficiencies in the
submission under consideration indicate a bad faith lack of effort to submit an acceptable

deliverable.

37. In the event of approval, approval upon conditions; or modification by EPA,
pursuant to Paragraph 36(a);i(b), or (c), Settling Defendants shall proceed to take any action

7

required by the plan, report, or other item, as approved or modified by EPA subject only to their
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right to invoke fhé Dispute Resolution procedures set forth in Section XIX tDispute Resolution) ‘
with respect to the modifications or coﬁditions made by EPA. In the event -that EPA modifies the -
submission to curé the deficiencies pursuant o Paragraph 36(0) and the submissbn has a

rﬁaterial defect, EPA retains its right to-seek stipulated Jpenalties,‘as prévided- in Section XX

(Stipulated Penalties).

- 38. Resubmission of Plans.

‘ d. 4 Upon-re-ceiptro“f a notice of _disapﬁroyal puréuant to Paragraph 36(d),
Settling 'Defehdants shall, within 14 days or such longer time as _speciﬁed by EPA in such notice,
- correct the deficiencies and resubmit the plan, rep’ort; or othér item for approval. Any siipulatéd
penalties applicable to the submission, as provided in Section XX, shall accrué during the 14-day
period or otherwise specified period but shall not be payablé u;ﬂes‘s the resubmission is

disapproved or modified due to a material defect as provided in Paragraphs 39 and 40.

e. Notwithsbtanding the receipt of a notice of disapproval pursuant to

| Paragraph 36(d), Settling Defendants shall proceed, at the direction of EPA, to take any action
. required by any non-deficient portion of the submission. Implcmentatiqn of any non-deficient
portion. of a submission shall not relieve Settling Defendants of any liability for stipulated

penalties under Section XX (Stipulated Penalties).

39.  Inthe event that a resubmitted plan, report or other item, or portion thereof, s
disapprovéd by EPA, EPA may again require the Settling Defendants to correct the deficiencies,
in accordance with the preceding Paragraphs. EPA also rétains the right to modify or develop

the plan, report or other iten';; Settling Defendants shall implement any such plan, report, or item

35




i

as modified or developed by EPA, subject only to their right to invoke the procedures set forth in

Section XIX (Dispute Resolution).

40. If u‘p‘on‘résubmiésiog a plan, report, or item is disapproved or modiﬁed by EPA

" _due to a material defect, Séttli’ﬁg Defeﬁdants shall be deemed to hav_e. faiied:to sﬁbmit sugh plaﬁ,

repért,_or item timely and adequately unless the Settling 'Defendants invoi(e the dispute

~ resolution prdce(iures set forth in Section XIX (Dispute Resolution) and EPA's action kis
ovértqrned pursuant to that Ser;tion. The provisions of Section XIX (Dispute _Iiesolutioh) and
Section XX (Stipulated Penalties) shall govern the implementation of the Work and accrual and

_ paﬁent of any stipulated penalties duriﬁg Dispute Resolution. If EPA's disapproval or
modification is gpheld,‘stipulated penalties shall accrue for such violation from the date on

whiéh the initial submission was originally required, as provided in Section XX.

41. Al p.lans, reports, and other items required to be submitted to EPA under this

- Consent Decree shall, upoﬁ approval or modification by EPA, be enforceable under this Consent
Decree. Inthe event EPA approves or modifies a portion of a plan, >rep0rt, or other item required ’
to be Submitted to EPA uﬁder this Consent Decree, the approved or modified portion shall be

enforceable under this Consent Decree.

Xll. Project Coordinators

42.  Within 20 days of lodging this Consent Decree, Settling Defendants and EPA will
notify each other, in writing, of the narne, address and telephone number of their respective
designated Project Coordinafors. If a Project Coordinator initially designated is changed, the

7

identity of the successor will be given to the other Parties at least 5 working days before the
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changes occur, unless impracticable, i)ut in po event later tﬁan the abtual day’.the change is made.
The Settling Defendants’ 'P'roject Coordinator shall be sﬁbject to disapproval by EPA and shaﬂ
have the»technicayl expertise sufficient to adequately oversee all aspecfs of the Work. The
Settling Defendants' Project Coordinator shall not be an attorney fgr any of the Settling
Defendanfs in this matter. He or she may assign Other' re;ﬁresenta’tives, including other

’ contracto;s, to serve-as a Sites réprésentative for oversight of performance of daily operations

during remedial activities.

43.  Plaintiff may designate other representatives, ixxcluding, but not litﬂited to, EPA
employees, aﬁd féderal cont.ractors and cohsuﬁénts, to observe and ﬁaonitor the progress of any -
aétivity undertaken pursuant to tﬁis Consent Decree. EPA's P»rojecf Coordinator shall ﬁave the -
authority lawfully vested in a Remedial Pro jéct Manager (“RP:M")*and an On-Scene Coordinator
(“OSC”) by the National Contingency Plan, 40 C.F.R. VP’art 300. In additidn, EPA's Projéct ‘
-Coordix;ator shall have authority, consistent with the National Cdntingency Plan, to halt any
Work required by this Consent Decree and to tgke any necessary response action when s/he_:
determines that conditions at the Sites ‘constitute an emergency situation or may present an
immediate threat to public health or welfare or the environment due to release or threatened

release of Waste Material.

44.  EPA's Project Coordinator and the Settling Defendants' Project Coordinator will

meet, at a minimum, on a monthly basis.

37



Xlll. Performance Guarantee

45.  Inorder to ensure the full and final completion of the Work, Settling Defendants
shall establish and maintain a Pefformance Guarantee for the benefit of EPA in the amount of -
'$4,300,000 (heréihaﬁer “E_st_imated Cost of the Work™) in one or more of the following forms,

which must be satisfactory in form and substance to EPA:

a. A surety bond unconditibnally guaranteeing payment and/or performance of the Work -
- thatis issued by a éuréty cbmpany among those listed as acceptable sureties on Federal bonds as

set forth in Circular 570 of the U.S. Department of the Treasury;

b. One or more irrevocable letters of credit, payable to or at the direction of EPA, that is
issued by one or more financial institution(s) (i) that has the authority to issue letters of credit
and (11) whose letter-of-credit operations are regulated and examined by a U.S. Federal or State

agency;

c. A trust fund established for the benefit of EPA that is administered by a trustee (i) that
has the authority to act as a trustee and (ii) whose trust operations are regulated and examined by

a US Federal or State agency;

d. A policy of insurance that (1) provides EPA with acceptable rights as a beneficiary
thereof; and (i.i) is issued by an insurance carrier (a) that has the authority to issue insurance
policies in the applicable jurisdiction(s) and (b) whose insurance operations are regulated and

- examined by a State agency;

e. A demonstrationby one or more Settling Defendants that each such Settling

Defendant meets the financial test criteria of 40 C.F.R. § 264.143(f) with réspect to the
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Estimated Cost of the Work, providéd that all other requirements of 40 C.FR. §264.143(f) are

satisfied; or-

£ A written gﬁarantee to fund or perform the Work executed in favor of EPA by one or :
~more of the following: (i) a direct or indirect parent company of a Settling Defendant, or (ii) a L

company that has a “substantial business relationship” (as defined in 40 C.F R § 264.141(h))

with at least one Settling Defendant; provided, howe?er, that any company providin;g sucha
_guarantee must demonstrate (o the satisfaction of EPA that it satisfies the financial fest
requirements of 40 C.F.R. § 264.143(f) with respect to the Estimated Cost of the Work that it

proposes to guarantee hereunder.

46. If at any time during the effective period of this Consent Decree, the Settling'
Defendants provide a Perfbrmance Guarantee for completibn ;>f thé: Work by meaﬁs ofa
demonstration or guarantee pursuant ‘to Paragraph 45(e) or Paragraph 45(f) abdve, Settling
Defendants shall also comply with the other relevant requiremcnfs of 40 C.F.R. § 264.143(f), 40 |
C.F R § 264.151(f), and 40 C.F.R. § 264.151(h)(1) relating t‘o these methods unless otherwise
provided in this Consent Decree, including but not limited to (i) the initial submission of required
ﬁnéncial reports and statements ﬁoni the relevant entity’s chief ﬁﬁancial'ofﬁcer gnd independent
certified public accountant; (ii) the annual refsubmission of such reports and statements within
ninety days afier the close of each such entity's fiscal year; and (i11) the notification of EPA
within ninety days after the close of any fiscal year in which such entity no longer satisfies the
financial test requirements set forth at 40 C.F.R. § 264.143(f)(1). For purposes of the
Performance Guarantee methods specified in this Section XIII, references in 40 C.FR. Paﬁ 264,

Subpart H, to “closure,” “poét—closure,” and “plugging and abandonment” shall be deemed to

refer to the Work requ‘ired under this Consent Decree, and the terms “current closure cost
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estimate,” “current post-closure cost estimate,” and “current plagging and abandonment cost

estimate” shall be deemed to refer to the Esﬁmated COIStbf the Work.

47. 1n the event that EPA _deten’ninés af any time that a Performance Guaranteé pr‘c‘wid,ed
by ény‘ Settliﬁg Defendan!-: pufsu,ant to this Section is inadequate or otherwise no lqnger §atisﬁés '
t.he requirements sét forth in this Sectiqn, whether due to an increase in the estimated cost of
éompleting the Work or for any other reason, or in thé event that any Sett‘ling Defendant
becoxﬁes aWare of infqrmation: mdicatﬁg that a Performance Guarantée provided pursuant to this
. Section is inadequéte or otherwise no longer satisfies the,reqﬁirements set f(;rth in this Section‘,‘
Awhether due to an increase in the estimated cost of completing the Work or for any other reason,
Settling Defendants, within thirty days of receipt of noﬁice of EPA's determination or, as the case
bmay be, within thirty days of any Settling Defendant bgcoming aware of such information, shall
obtain and present to EPA for’épprovai a proposal for a revised or alternative form of
' P@fformarice Guarantee listed in Paragraph 45 of this Consent Decree that satisfies all
requirements set feﬁh in this Section XIIL In seeking approval for a revised or alternative form
of Performance Guarantee, Settling Defendants shall follow the procedures set forth in Paragrapﬁ
'49(b)(ii)‘~of this Consent Decree. Se,ttling-Defendants’ inability to post a Performance Guarantee
for completion of the Work shall in no way excuse perfbrmance of any other requirements of this
Consent Decree, including, without limitation, the obligation of Settling Defendants to complete

the Work in strict accordanée-with the terms hereof.

48. The commencement of any Work Takeover pursuant to Paragraph 87 of this Consent
Decree shall trigger EPA’s right to receive the benefit of any Performance Guarantee(s) provided

pursuant to Parag_rap'h 45(a)}'(b), (c), (d), or (f), and at such time EPA shall have immediate

access to resources guaranteed under any such Performance Guarantee(s), whether in cash or in
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kind, as needed to continue and complete the Work assumed by .EPA under the Work Takeover,
If for any reason EPA is unable to promptly éecure the resources guaraﬁteed under any such
Pérformance Guarantee(s), whether in cash (‘)r; in kind, necessary to continue aﬁd comple@’th’e
onrk assumed by EPA under the Work Takeovyer,. or in the event that the I;crformance .
Guarantee involves a deinonstration of sétisfaction Qf the ﬁnanciai test criteria pursuant to
Paragraph 45(e), Sett[ing Defendants shall immediately upon written déemand from ‘EPA depos'i‘t_b
into an account specified by EPA, ’in immediately available funds and without setoff, "
counterclaim, or conaition of any kind, a gash amount up to but not exﬁeeding the est'iméied c’o\stb

of the rerﬁaining Work to be.performed as of such date,;as determined by EPA.

49. Modification of Amount and/or Form of Performance Guarantee.

a. Reduction of Ambunt of Performarice (?;ﬁarzgntee. If Settlmg De'fe:ndaznts‘
believe that the estimated cost to cbmplete the ;emainmg Work has diminished below the amount
set forth in Paragraph 45 gbove, Settling Defendarits may, on any anniversary date of entry of ‘
this Consent Decree, or at any other ﬁme agreed to by the Parties, petition EPA in writing to v
request a reduction in the améunt of the Performance Guarantee prbvided pursuant to this |
Section so that the amount of the Performance Guarantee is equal to the estimated cost of the
remaining Work to be performed. Settling Defendants shall submit a written proposal for such
reduction to EPA that shall sbecify,_at a minimum, the cost of the remaining Work to be
.performed and the basis upon which such cost was calculated. In seeking approval fqr a revised
or alternative foﬁn of Performance Guarantee, Settling Defendants shall follow the procedures
set forth i/n Paragraph 49(b)(ii) of this Consent Decree. If EPA decides to accept such a

proposal, EPA shall notify tlie petitioning Settling Defendants of such decision in wfiting After
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.recevi.ving EPA's written ac‘.'ceptance, Settling Defé}ndants may reduce the amount of the

‘ Performance Guarantee in accordance Qith and to the ‘extént permitte'dv by such written
ac‘ceptance. In the event of a dispute, Settling Defendants may reduce the amount of the
Performance Guarantee requifed hereunder only in accordance, with a ﬁhhl'administrative or
Jjudicial decision resolving such dispute. No change to the form or terms of any Performance
Guarantee provided uhder this Sectioh, other than a reduction in amount, is authorized except és

provided iniParagraphs 47 or 49(b) of this Consent Decree.

b. Change of Form of Performance Guarantee.

(1) If, after entry of this Consent Decree, Settling Défendants desire to change
the form or terms of any Performance Guarantee(s) provided pursuant to this Section, Settling .
Defendants may, on any anniversary dat’e of entry of this; Cons":t’ant Decree, or at any other time
agréed to by the Parties, petition EPA in writing to request a change in ihe form of the
Performance Guarantee provided hereunder. The suﬁmis’sion of such proposed revised or
alternative form of Performance Guaraniee shall be ésill)rovided iﬁ Paragraph 49(b)(i1) of this
Consent Decree. Any decision made by‘EPA ona petition submitted under this subparagréph
(b)(i) shall be made in EPA’s sole and unreviewable discretion, and such decision shall not be
éubjcct to challenge by Setﬂing Defendants pursuant to the displite resolution provisions of this

Consent Decree or in any other forum.

(ii) Settling Defendants shall submit a written proposal for a revised or
alternative form of Performance Guarantee to EPA which shall specify, at a minimum, the

estimated cost of the remaining Work to be performed, the basis upon which such cost was

4
.
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calculated, and the proposed revised form of Performance Guarantée, including all proposed'v

» instruments or other documents required in order to make tﬁc proposéci Performance Guarantee

~ legally binding. The proposed revised or altg:matiVe form of Performance Guarantee must satisfy
allyrequirements set forth or incorporated by f¢ference in this ‘Sectiqn. Settling Defendants shall -

“submit such propbsed revised or alternative form of Performanc;;j Guarantee‘to the EPA
Financial Management Ofﬁce; in a;:cordanCG with Section XX VI ("Notices z;nd Submissions") of _
this Consent Decree. EPA shall notify Settling Defendants in writing of its decision to a’ccép§ or
reject é revised or altefnative Performance Guarantee submitted pursuant to this subpara’gr‘apﬁ,- :
Within ten days after receiving a ‘writt'enbdecision approving the proposed revised or alternative
Performance Guarantee, Settling Defendants shall execute and/or otherwise ﬁnaliée all ‘
instruments or other documents required m order to make the seleqted Performance Guarantee(s)

“legally binding in a form substantially identical to the docurrll—éhts‘ §ubmitt¢d to EPA as parﬁ of ‘thc
proposal, and such»Performance Guarantee(s) shall thereubo,n be fully effective. Settling
Defendants shallisubmit all executed and/or otherwise ﬁnalize& instruments or other documents
required in order to make the Sf;lected Performance Guarantee(s) le‘gally binding to the EPA
Financial Management Officer within thirty days of receiving a written decision approving the
proposed révised or alternative Performance Guarantee in accordance with Section XX VI
("Notices and Submissions") of this Consent Decree and to the United States and EPA as

specified in Section XX VL.

c. Release of Performance Guarantee. If Settling Defendants receive written

notice from EPA in accordance with Paragraph 51 hereof that the Work has been fully and
finally completed in accordance with th«:‘ terms of this Consent Decree, or if EPA otherwise so

notifies Settling Defendants in writing, Settling Defendants may thereafter release, cancel, or
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discontinue the Performance Guarantee(s) provided pursuant to this Section. Settling Defendants
shall not relégse, cancel, or dispontinue any Perfo&nancé Guarantee provided pursuant to this
Section except as provided in this subparagraph;. In the event of a (iispute, _Settling Defendaknts
may release, cancel, or discontinue the Performance Guarantee(s) required hereuﬁder only in :

~accordance with a final administrative or judicial decision resolving such dispute. o ’ .

XIV. Certification of Completion

50. Completion of Constfuction Certification

a. Within 30 days after Settling Defendants'beliei/'e they have completed the
| construction of all componcnts of the Remedial Action,- they shall. notify EPA and the State iﬁ
Writing Settling Defendanté shaﬂ schedule and cond;ict a prejcertfﬁcation inspécﬁon_to be
attended by Settling Defendants, EPA and the State to determine whether the Remedial Action
has been constructed in accordance with the}»ROD,. the Rémcdial Design, this Consent Decree,
tge SOW, ény constrﬁction contract specifications established pursuant thereto, and any
modifications thereto.

b. Based on the pre—certiﬁcétion inspection, EPA and the State shall subrﬁit
in writing to the Settling Defendants comments regarding whether construction has been -
completed in acéordance with this Consent Decree. If, after taking all action in response to the
\x}ritten comments by EPA and the State, the Settling Defendants believe construction is
complete, subject to a punch list of minor items, Settling Defendants shai[ submit the Final
Remedial Construction Report prepared by a professional engineer registered in New Jersey
stating that all components.o,.i_lF the Remedial Action have been constructed in accordance with the

7

ROD, the Remedial Design, this Consent Decree, the SOW, any construction contract
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specifications established pursuant thereto, and any modifications thereto. The Final Remedial
Construction Report shall contain the punch list of minor items to be comp_letédt The Final
Remedial Construction Report shall contain the following statement, signed by a responsible
corporate official of a Settling Defendant or the Settling Defendants Pro;ect Coordinator:
To the best of my knowledge, after thorough mvestxgatlon, I certify that the
information contained in or accompanying this submission is true, accurate and
complete. Tam aware that there are significant penalties for submitting false

- information, mcludmg the possibility of fine and 1mprlsonment for knowing
violations. : :

If, after the pre-certification inspection and‘review of the Final Remedial Construction Report,

and upon completion of all punch list items by the Settling Defendants, EPA, afier a reasonable

opportunity for review and comment by the State, determines that construction has been
completed, EPA will so notify the Settling Defendants in writing.

If, after the pre-certification inspection and the review of the Final Remedial

Construction Report, EPA, after a reasonable opportunity for review and comment by the State, -

determines that any portion of the construction has not been completed, EPA Wil[ notify Settling
Defendants of the activities that must be undertaken to complete construction. Settling
Defendants shall undertake all'activities described in the notice, in accordance with the
specifications and schedules eétablished therein, subject to their right to invoke the dispute
resolution procedurés set forth in Section XIX (Dispute Resolﬁt‘ion). Upon a finding by EPA,
after a reasonable opportunity for review and comment by the State, that the work described in

the notice has been completed, EPA will so notify the Settling Defendants in writing.
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| 51. ' Combiétion of the Work.

a.-Within 90 daysl after Settling Defendénfs conclude that all phésesaof the .
Work-have been fully perforfﬁed, Settling Defendants shall schedule and conduct a pre- -
certification inspection to be attended by Settling Defendants and EPA. ‘b If, after the pre-
_ cértiﬁcation inspection, the Séttling Defendants still believe tl}ét the Work has been fully
_performed, Settling De_fendants_ shﬁll submit a w.ritten ;éport by a registered professional
engineef staﬁng that the Work:has begn <_:0mpletéd in full satisfaction of thé requiréments of tihis
Con;ent Decree. The report shall contain the fol_low';ng statement,’ sfghed by é resp'onsv.biblle |

corporate official of a Settling Defendant or the Settlin_g Defendarts' Project Coordinator:

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate and

complete. | am aware that there are significant penalties for submitting false

information, including the possibility of fine and imprisonment for knowing

violations. -
If, after review of the written report, EPA, after reasonable opportunity to review ahd comment
by the State, determines that any portion of the Work has not been co mpleted in accordance with
this Consent Decree, EPA will notify Settling Defendants in writing of the activities that must be
undertaken by Settling Defendants pursuant to this Consent Decree to complete the Work,
provided, however, that EPA may only require Settling Defendants to perform such activities
pursuant to this Paragraph to the extent that such activities are consistent with the “scope of the

remedy selected in the ROD,” as that term is defined in Paragraph 13.b. EPA will set forth in the

~ notice a schedule for performance of such activities consistent with the Consent Decree and the
SOW or require the Settling Defendants to submit a schedule to EPA for approval pursuant to

Section XI (EPA Approval ¢f Plans and Other Submissions). Settling Defendants shall perform

all activities described in the notice in accordance with the specifications and schedules
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established therein, subject to their right to invoke the dispute resolution procedures set forthin

Section XIX (Dispute Resolution).

b. IfEPA concludes, based on the initial or any subsequent request for

Certification of Cbmpletion by Settling Defendants and after a reasonable opportunity for reviéw '

' ar}d comment by the State, that the Work has been performed in accordance with this Consent

Decree, EPA will so nofify the Settling Defendants in writing.

XV. Emergency Response

52. In the event of any action or occurrence during the performance of the Work which
causes or threatens a release of Waste Material from the Sites that constitutes an emergency

situation or may present an immediate threat to public health or welfare or the environment,

Settling Defendants shall, subject to Paragraph 53, immediately take all appropriate action to ~

prcvent, abate, or minimize such release or threat of release, and shall immediatelyinotify the '
EPA's Project Coordinator. If EPA's Project Coordinator is not available, the Settling
Def¢ndants shall ‘no.tify the EPA Superfund Hotline, Region 2, at (732) 548-8730. Settling
Defendants shall take such actions in consultation with EPA's Project Coordinator or other
available authorized EPA officer and in accordance with all applicable provisions of the Health
and Safety Plans, the Contingeﬁcy Plans, and any other applicable plans or documents developed
pursuant to the SOW. In the event that Setiling Defendants fail to take appropriate response
action as required by this Section, and EPA takes such action instead, Settling Defendants shall
reimburse EPA all costs of the response action not inconsistent with the NCP pursuant to Section

¥

XVI (Payments for Responsé Costs).
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| 53. Nothing in the precediﬁg Paragraph or m this Consent Decree shall be deemed to
limit any authority of the United States a) to take all appropriate action to protect human healvthi
- and the énVironment or to prevent, abate, respond to, or miﬁimize an actual or threatened release
of Waste Material.on,‘at, ar _fro.m the Sites, of b) to‘d.irect or order such actiop, or S€¢k an ordéf i
| from the Court, to protect human he»alth‘ and the environment or to prevent, abate, respond to, or
minimize an actual or threatehéd release of Waste Material on, at, or-from the Sites, subjeét to

Section XXI (Covenants Not to Sue by Plaintiff).

XVI. Payments for Response Costs

54. As soon as reasonably practicable after the Effettive Date, and consistent with
subparagraph 54.b., the United States, on behalf of the Settling Federal Agency, shall make the

payments described in this paragraph:

a.  The United States w"111 pay $1,739,245.62, which the partiés agree 1s an
amount equal to the sum of Settling Federal Agency’s allocated share of Past Costs, Future Costs
(including Interim Costs), Settling Defendants’ Operable Unit One Response Costs, and the
estimated total of Settling Defendants’ Operable Unit Two Resf;onse Costs. This bayment _
amount was calculated based upon an estimé’ted cést for performance of the Work of $4,329,082. .

Settling Federal Agency’s payment shall be made as follows:

(i). - $863,579.41 will be paid to the EPA Hazardous Substance

Superfund to cover the entirgty of Past Response Costs:

v Y
v
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~ (A).” The total amount to be paid pursuant to this subparagraph
_ shall be deposited into the ARC Site Special Account within the EPA Hazardous Substance
Superfund to be retained and used to conduct or finance response actions at or in connection with

the ARC Site, or to be transferred by EPA to the EPA Hazardous Substance Suhérfund.

(B). If the payment to the EPA Hazardqus Substénce Superfund
required by this si;bparagfaph is 'nét made as soon és reasonably practicable, the appropriate EPA " ‘
Regional Branch Chief may raise any issues relating to payment to the appropriate U;S.
vDepanment of Justice (“DOJ") Assistant Section Chief for fhc Em;ironmentél Defense.Secti(')n.
In any e\)ént, if this payment is ‘not» made within 120 days after the Effective Date, EPA and DOJ |

have agreed to resolve the issue within 30 days, in accordance with a letter agreement dated

December 28, 1998.

(ii). The remaining $875,666.21 shall be paid to the ARC/HRDD
'RD/RA Trust Fund (“RD/RA Trust Fund”), pursuant to the'executed RD/RA Trust Fund
Agreement or Declaration of Trust attached hereto as Appendix F. Payment shall be made by
Electronic Funds Transfer as follows: | |
To: Citibank,-N.A.‘ for the account of Citigroup Global
Markets/Smith Barney, New York, N.Y. 10004, Account Code

30604518;

For further credit to: ARC/HRDD RD/RA Trust # 726- 07403—
16-210; and

ABA routing number: 021000089.
Moncy paid into the RD/RA Trust Fund by the Settling Federal Agency

shall be used solely to pay fsgr the Work pursuant to this Consent Decree.
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(ii1). In the event that payments require(i by this paragraph are not made
within 120 days of the Effective Date, Interest on the unﬁaid balance shall be paid at the rate
estab_lished pursuant to Section 107(a) of CERCLA, 42 U.S.C. § 9607(a), commencing on tﬁg}

Effect_ive. Date and accruing throug'h the date of the payment.

b.  The United States, on behalf of the Settling Federal Agéncy, further

agrees that it shall make additional payments equal to its allocated éhar_e of the Settling

~ Defendants’ Operable Unit Two Response Costs in the event that the cost to perforrﬂ the Work

exceeds the Settling DefendantS’ estimated cost'o_f $4,329,082. The United States, on béhalf Of ’

the Sé’ttling Federal Agency,‘ shall pay into the RD/RA Trust Fund its allocated share of Settling
Defendants’ Operable Unit Two_Response Costs in excess of $4,32§,082 (the “Reop_enér’
‘Am,ouné’) incurred performing tﬁe Work under ;his Consent Qécrqé, including the Settliﬁg .
Féderal Agency's allocated share of the Future Res:pohse Costs paid by the Settling Defe‘ndants’

and any response actions taken pursuant to Section VIIL

@. The United States’ allocated share of Séttling Defendants’ Operable
Unit Two Costs shall be based upon the Settling Federél Agency's QOlumetric share of
4,395,461.04 pounds of material reportedlsf shipped io the ARC Site as a proportion of the total
volumetric share of 15,950,992 .80 pounds of material repbrtédly shipped to the ARC Site by thé
Settling Defendants, the Settling Fedéral ‘Agency and (_)ther ARC Site customers who are
participating in a private allocation process with the Settling Defendants. In the evént that any
Settling Defendant files for bankruptcy and cannot pay its share, the Settling Defendants shall

notify the Settling Federal Agency and shall allocate said bankrupt Settling Defendant's share of

’

“
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such contribution proportionately among all other Settling Defendants and the Set_:ﬂir_ag Federal

Agency.-

(ii)  Settling Defendants’ claims for payment shall
be made in accordance with the following provisions:
" A. The Settling Defendants may submit claims

to the Section Chief of the Environmental Defense Section, whose address is

/

listed in Section XXXIII, no more often than eQery six months.

B. The Settlmg Defendants shall mclude Wlth
such claims a certified accc_i_unting as to the incurrence and payment of the
ﬁeopéner Amounf (with thé first submission); EPA’é request for Future
Response Costs; a statement of Settling Defendants’ Operablernit-Two '

| Response Costs incurred durihg the period coveréd by the étatement;
sufficient documentation to allow verification of the accuracy and payfﬁent of

the costs claimed; and the following certification:

Bemg duly duthorlzed by each Setthng Defendant, I,
' , certify (1) that Settling Defendants have
incurred Operable Unit Two Costs in excess of $4,329,082;
(2) that the Settling Defendants Operable Unit Two Costs
in excess of $4,329,082 and referenced in the attached
invoice were properly incurred during the period beginning
and ending . (“Covered Period”); (3) that
the invoiced costs were incurred consistent with the
National Contingency Plan, the EPA Operable Unit 2
‘Record of Decision for the Horseshoe Road and Atlantic
Resources Corporation Sites, and the RD/RA Consent
Decree, eptered on or about ,2006 1in the case styled
United Sf?ates V. ", Civil Action No.
(“RD/RA Consent Decree”); (4) that the invoiced
costs have been paid in full; and (5) that payment by the
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United States of the invoiced costs (in full or as agreed at
the conclusion of any dispute resolution) shall be accepted
by Settling Defendants as payment in full of all sums owed
by the United States under the RD/RA Consent Decree for
the Settling Federal Agency's allocated share of response
costs incurred during the Covered Period. "

(i) The Dispute Reso lution pfovisio_ng of this Consent Decree do not
,- apply to disputes raised pursuént to this paragraph or paymenf dispﬁtes between the Settling - :
_ Defendants and the Settling Feﬁ_erél _Agéncy. Instcad,' if the Settling Federal Agency in good
faith questions or contests any invoic.ed‘Settling. Defendants’ Operable Unit Two chs'ponsé Costs
under this subéaragraph, the Settling Federal Agency shall have the right to requeét additional
&ocumentation from thé Séttling Defendants. The Seitling Federal Agency shall furthe£ ﬁave ihé A. ‘
right to withhold payment of such disputed amouﬂt; provided,:ﬁhovievér', that the Settling Federal -
Agency shall give the Settling Defendants written nqtice concisely describing the,mat.ter(s) in -
| dispute Withiﬁ 60 days of the receipt of such demand for p.ayrri_ent of additiohal Response Costs
and shall prompily make a good faith offer to resolve the dispute. Representatives of each paﬁy |
involved in the dispute shall promptly confer and expeditiously éttempt, in good faith, to resolve
the dispute. The negotiations ma)} involve such consultation, communications and meetings as
may be effective in satisfactorily resolving the dispute;. Any party may apply to the Court for
relief if the dispute is not resolved by the parties within 60 days after recéipt of the notice. Any
such dispute shall not excuse performarce by the Settling Defendants of their obligations undgr

this Consent Decree.

(iv)  In the event that payment of undisputed costs contained in the

written demand is not made ‘Wwithin 120 days of the date of receipt of the demand for payment of
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such costs, Interest on the unpaid balance shall be paid at the rate established pursuant to Section |
107(a) of CERCLA, 42 U.S. C. § 9607(a), commencing on the 12 1¥ day after the Settling
Federal Agency agreement to pay the additional response costs and accruing through the date of

payment.

(v) . Sums ﬁaid under this subparagraph (b) shall be paid to the RD/RA
Trust Fund. Payment shall ©be made by Electronic Funds Transfer in accordance with

 instructions to be provided by ihé Settling Defendants.

55. The United States, on behalf of the Settling Federal Ag-éncy, shall not be responéible
for any portidn of Settling Defendants’ Stipulated Penalties, as described in Section XX, relating

to any Work conducted under this Consent Decree.

56. The Parties to this Consent Decree recognize andfackr'iowledge that the payment
obligations of the Settling Federal Agency under this Consent Decree can only be paid from
éppropriated fun&s legally availabie for such purpose. Nothing in this Consent Decree shall bé
interpréted o; construed as a commitment or requirement that any Settling Federal Agency
oblligate or payI funds in contravention of the Anti-Deficiency Act, 31 US.C. § 1341, or any

other applicable provision of law.

57. Payments for Future Response Costs.

a.  Settling Defendants shall b’ay to EPA all Future Response Costs not
inconsistent with the National Contingency Plan. On a periodic basis the United States will send

Settling Defendants bills requiring payment that include a SCORPIOS Report and DOJ-prepared
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“cost summary. -Settling Defendants shall make all payments within 30 days of Settling

Defendants’ receipt of each bill requiring payment, except as otherwise provided in Paragraph

58. Payment shall be made to EPA by Electronic Funds Transfer ("EFT") to Mél‘lb_ﬂ Bank,

Pittsburgh, Pennsylvania, as follows: Settling Defendants shall provide the following information

" to their bank: (i) Amount of payment; (ii) Title of Mellon Bank Account to receive the payment:

EPA,; (iii) Account Code for Mellon Bank Account receiving fhe payment: 9108544; (iv) Mellon

Bank ABA Routing N{xmber: 043000261; \2) Name of Settling Defendants; (vi) Docket Number

CERCLA 02-2005-2010; and (viii) Site/Spill Identifier: 02-BT.

b. At the time of payment, Settling Defendants shall send notice that

‘payment has been made to the United States, to EPA and to the EPA Financial Mahagémenf

Officer, in accordance with Section XX VI (Notices and Submissions).

c.  The total amount to be paid by Settlmngefendz}nts pursuant to |
Subparagraph 57.a. shali be deposited in the ARC or HRDD Site Special Accounts within ihe
EPA Hazardous Substance Superfund to be retained and used to conduct or finance response
actions at or in connection with the ARC or HRDD Sites, or to be transferred by EPA to the EPA

Hazardous Substancé Superfund.

58. Settling Defendants may contest payment of any Future Response Costs under
Paragraph 57 if they détermine that the United States has made a mathematical-error or if they
allege that a cost item that is included represents costs that are inconsistent with the NCP. Such |
objection shall be made in writing within 30 déys of feceipt éf the bill and must be sent to the

United States pursuant to Segtion XX VI (Notices and Sdbmissions). Any such objection shall

4
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ébeciﬁcglly identify the contested Future Response Costs.and the basis fér ije‘cAt‘ion.' In th¢
- event of an objection, the‘-Setﬂing Defendants shall within the 30 day 'périod pay all uncoﬁtestéd .
Future Response Costs to the U_ﬁited_ States in the manner describe’d in Paragraph 57.

‘ 7 S‘imurltaneously, the Settling Defendants shall establish én inter@si-bearing escrow account ina -
vfederally—.ixisured bank duly chartered in the State of New Jersey and remit to that escréw -
account funds jequiv,alen.t to the a’moﬁnt of the contested Future Response Costs. The Settlﬁig
Defendants shall send to the United States, as provided iﬁ Sectibn XXVI (Not‘ices and |

. Submissions), a copy of the transmittal letter and check 'payiné tﬁe uncontested Futuré Rgsponse :
" Costs, and a copy of the corTCSpondénce that establishes and funds the -escrow ac’c’ouﬁt;

inéluding, But not limited to, info‘rmation containing thé identity ofthe bank and bank account

~ under which the escrov;/ account is established as well as a bank sta:témenf showing the initial
balance of the escrow account. Simultaneously with es.tablish;neni of the escrow account, the
Settling Defendants shall initiate thé Dispute\Resolution procedures in Section XIX (Dispute
Resolution). If the United States prevails in the dispute, within 5 days of the resolution of the
‘dispute, the Settling Defendants shall pay the sums due (with accru’_ed interest) to the United

~ States in the manner described in Paragfaph 57. Ifthe Seﬁtling Defendants prevail concerqihg

any aspect of the contested costs, the Settling Defendants shall pay that portion of the costs (plus
associated accrued interest) for which they did not prevail to the United States in the manner
described in Paragraph 57; Settling Defendants shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this Paragraph in conjunction with the
procedures set forth in Section XIX (Dispute Resolution) shall be the exclusive mechanisms for
resolving disputes regarding ghc Settling Defendaﬁts‘ obligation to reimburse the United States

for its Future Response Costs.
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59.  Inthe event that the paymenits required i)y Subpal‘rég.‘raph 57.a. are not made
within 30 dayS of the Effective Date or _t,hé.payments required by Paragraph 57 are not made
within 30 dayé of the Settling Defehdants' receipt of the bill, Settling Defgndants shall pay
‘Interevst on thelun'paid balancé. The Interest to be paid on Paég Response Costs under this | _
Paragrép‘h shall begin to éccrue on the Effeptive Date. The Interest on Future Response Costs
shall begih t;) accrue on the date of the ‘bill‘ ”i‘he Interest shall accrue through the date of the
Settling Dbefendants’ payment. . Payments of Interest made under this Paragrgph shall B’e n
addition to such other _remedies or s‘ancvt.ions available to Plaintiff by virtue of Settling - -
Defendants' failure to imake timely payments under this Section including, but nét lirﬁited to, a
payment of stipulated penaltiés pﬁrsuant to Paragraph 74. The Settling Defe_ndaﬁts shall make

all payments required by this Paragraph in the manner described in Paragraph 57.

X Vil. Indemnification and Insurance

60. Settling Defendants’ Indemnification of the United States.

a.  The United States does not assume any liability by entering inté this
agreement or by virtue of any designation of Settling Defendants as EPA's authorized
representatives under Section 104(e) of CERCLA. Settling befendanté shall indemnify, save
and hold harmless the United States (with the exception of the Settling Federal Agencies) and its -
officials, ageﬁts, employees, contractors, subcontractors, or representatix)es for or from any and
all claims or causes of action arising from, 6r on account of, negligent or other wrongful écts or
omissions of Settling Defendants, their officers, directors, employees, agénts, contractors,
subcontracfors, and any pers%ns acting on their behalf or under their control, in carrying out

activities pursuant to this Consent Decree, including, but not limited to, any claims arising from
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any desiguafi'onvof Settling De_ferndantsras EPA's authorized representatives under Section 104(e)
of CERCLA. Further, the Settling Defendants agree topay the United States all costs it inéurs:

including, but not limited to, attorneys fees and other expenses of litigation and settlement

. arising from, or on account of, claims made against the United States based on negligent or other

wrongful acts or omissions of Settﬁng Defendants, théir ofﬁcers; dir.ectvors,' employees, agents,
" contractors, subcontractors, aad any persons actiné on their behalf or undér their control, in
cafryin_g out activities pursﬁan_t to this Consent Decree. The Unitéd States shall n'o’_i b¢'héld out
as a party to any colntra‘ct entered into by or (.m‘behalf of Setﬂing Defendants in cérrying out
activities pursuant to this Consent Decree. Neither the Settling Defendants nor any such

contractor shall be considered an agént of the United States.

b.  The United States shall give Settling pefqndants notice ofany claim.for
“which the United States plans tokséek indemnification pursuant to ‘Paragraph 60,~and shall

consult with Settling Defendants prior to settling such claim.

61. Settling Defendants waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or to be made to the United States, arisihg
from or on account of any confract, agreerﬁent, or arrangement between any one or more of -
Séttlin’g Defendants and ahy person for performance oyf Work on or relating to the Sites,
including, but not limited to, claims on account of construction delays. In addition, Settling -
Defendants shall inderﬁnify and hold harmless the United States with respect to any and all
claims for damages or reimbursement arising from or on account of aﬁy contract, agreement, or-

arrangement between any one or more of Settling Defendants and any person for performance of

P
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Work on or relating to the Sites, including, but not limited to, claims on account of construction

 delays.

62. No later than 15 days before c{)mmencinrgi any on-site Work, and except as

otherwise prbvided.in thig paragraph, Settling Dcfendants shall secure,.of shall require their
~ contractors to secure, and shall maintain untit the first anniv_ersary‘of EPA'S .Certiﬁcation of
. Completion pursuant to Subpar.agraph' Si.b. of Section XIV (-Certiﬁcat_ioﬂ of Com#letiori) ,

comprehensive general liai)ilitsl insurance with limits of 5 million dollars, cdmbineci single limit,

and automobile liability insurance with limits of 5 rﬁillion ‘dollalrs, combined sirigle limit, naming'

the United States‘as an additional insured. Settling Defendants may maintain cdmﬁrehensivé
» genéral liability insﬁrance and automobiie liability insurance with limits of 1 (one) miﬂioﬁ
dollars each in the period between the first anniversary of EPA;('S Q“ompletioh of Coﬁstmctioﬁ
Cerﬁﬁcation pursuant to Subparagraph 50.._b. of Section XIV and't-he first anniversary of EPA's
Certification of Completic;n of the Work‘pursuant.to Subparégraph 5L.b. o.f Section X1V
(Certification of Completion). In addition, for the duration of this Consent Decree, Settling
Defendants shall satisfy, or shall ensure that their con.trzictors or subcontractors satisfy, all
applicable laws and regulations régarding the provision of worker's compensation insurance for
all persons performing the Work on behalf of Settlihg Defendants in furtherance of this Consent
vDecree, _ Prior to commencement of the Work under this Consent Decree, Settling Defendants »
shall provide to EPA certificates of such insurance and a copy of each insurance policy. Seftling
Defendants shall résubmit such certificates and copies of policies each year on the anniversary of
the Effective Date. If Settliﬁg Defendants demonstréte by evidence satisfactory to EPA that any
contractor or subcontractor gfiaintains insurance equivalent to that described above, or insurance

L4
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covering the same risks but in a lesser amount, then, with respect to that contractor or
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* subcontractor, Seftling Défendants need provide only that portion of the insurance described

above which is not maintained by the contractor or subcontractor.

XVIIl. Force Majeure

63. “Force majeuré,” for purposes of this Consent Decree, is deﬁned as any event .
arising from causes beyéﬁd the cont;ol of the Sctﬂing Defendants, of any entity controlled vby
Setﬂing Defendants, or of Settﬁng Defendahts' contractors, that delays or prévents the
performance of ahy oi)ligation ﬁnder ithis Consent Decree desf)ité Settling Defendarits' besﬁ |
| efforts to fulfill the obligation. The requirement that th'e'Settling Defendants exercise “best

efforts to fulfil] the obligatioﬁ” includes using best iefforts tb anticipéte any potentialfofcé
~ majeure event and best efforts to address the effects of any po?entigl force majeure event (1) as it .
is occurring and 2) folloWing the pétentiai force inajeufe event, such that the delay is rr'linimizedi
to the greatest extent- practicable. “Force Majeure” does not include financial inability to

- complete the Work or a failure to attain the Performance Standards.

64. If any event occurs or has occurred that may délay the performancé of any
obligation under this Consent Décfee, whether or not caused by a force majeure event, the
Settling Defendants shall notify orally EPA's Project Coordinator or, in his or her absence, the

: Director of the Emergency\and Remedial Response Division, EPA Region 2, within forty-eight
(48) hours of when Settling Defendants first knew that the event might cause a delay. Within
five (5) days thereafter, Settling Defendants shall provide in writing to EPA an explanation and
déscription of the reasons for the delay; the anticip;ated duration of the delay; all actions taken or

to be taken to prevent or midfimize the delay; a schedule for implementation of any measures to

be taken to prevent or mitigate the delay or the effect of the delay; the Settling Defendants'
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_ rationale for. att'ril;uting such delay to a force majeure event if they intend to ibassert such a claim; |

~and a stateifnent as to whethér, in thé opinion of the Séttiing Deféﬁdants, such event may cause or
contribute to an epdangerment to public health, welfare or the én-virOn_mén't. The Settling. |
Defendants shall include with any notice all available docur_nentatio‘n supporting their claim that
theidélay was attributable to a force majeure. Failufe to .c‘omply with the abc»};e requirementé.

. shaﬂ preclude Settling Defg:ndants’from assertiﬁg any claim of fovrce‘majeure for that evént for |
the period of timé of é_uch faiiure to comply, and for any additional-delay caused by such failure.
Settling Defendants shall be deemed to know of any circuxh_stance of which Seft_lihg Défeﬁdanis,. .
any entity controlled by S_ettlving Defendants, or Settling Defendants' contractors knew. 6r should - 7

have known.

65. IfEPA agrees that the delay or anticipated jfielay is attributable to a force
majeure event, the time for performance of the o'blligatilons under this Consent Decree that are
affécted by the force majeure event will be extended Ey EPA for such time as is neéessa,ry to
complete tﬁose obligations. An_extension of the time for performance of the obligations affected
by the force majeure event shall not, of itself, extend the time for performance of any other
obligation. If EPA does ﬁot agree that the delay or anticipated delay has been or will be caused
by a force majeure e.vent, EPA wiil notify the Séttling Defendants in writing'df its decision. If -
EPA agrees that the delay is attributable to a force majeure event, EPA will notify the Settling
Defendants in writing‘of the length of the extension, if any, for pe‘rformahce of the obligations

affected by the force majeure event.

66. If the Settling Defendants elect to invoke the dispute resolution procedures set
forth in Section XIX (Dispufe Resolution), they shall do so no laterthan 15 days after receipt of

EPA's notice. In any such proceeding, Settling- Defendants shall have the burden of
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) demonstfatirlg by _a»rpreponde‘rance df the evidence that the. delay or anticipated delay has bee_ﬁ or
'will be caused by a force majéure evént, that the duratioﬁ of the deléy or the extension sbught
was or will be warranted under the circumstances, that best efforts were exercised to a\}(_)id and ‘
mitigate the effects of the delay, and that Settling Defendants complied with thé 'r_equi_rements of | '
Paragraphs 63 and 64, above. If Settling Defendants carry this burden, the delay at issue shall be
deemed not to be a violation by Settling Defendants of the affecfed obligatior; of this Consent

Decree identified to EPA and the Court. o

XIX. Dispute Resolution

67. Unless otherwise' expressly provided for in this Consent Decree, the’dispute :

. resolution procedures of this Secﬁori shall be ‘the excilusive m(?bha@ism to resqlve disputes arisin'gr
under or with respect to this Consent Decree. Howevgr," the procedures set forth in. this Section
shall not apply to actions by ;he United States to enforce obligations of the _Séttling Defendants

that have not been disputed in accordance with this Section.

68. Any dispute which arises under or with respect to this Consent Decree shall in
the first instance be the éubject ofinformal negotiétionsvbetween the parties to the dispute. The
period for informal negotiations shall not exceed 30 days from the time the dispute arises, unless
it is modified by written agreement of the parties to the dispute. The dispute shall be considered

to have arisen when one party sends the other parties a written Notice of Dispute.

69. Statements of Position.

;
a. In tﬁae event that the parties cannot resolve a dispute by mnformal

negotiations under the preceding Paragraph, then the position advanced by EPA shall be
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considered binding unless, within fourteen (14 aays after the conclusion of ‘the' iﬁfor_mal
negotiation period, S‘éttling' Defendants invoke the formal dispute resolution procedﬁres of this

‘ Section by serving on the United States a written Sfatement of Po-si'tion on the matte? in dispute,
including, but not limitéd tb, any factual data, analysis or opinion supporting that position ah(_i .» )
any supporting documentation relied upon by the Settling Defendants. The Stafement of Pos‘iﬁon
shall specify the Settling Defendants" position as to whether fo@al disputé resolution shéu‘ld

pfoCeed under Paragréph 70 or Paragraph 71.

b.  Within thirty (30) days after reéeipt of Settling Defendants' Statement of
Position, EPYA will serve on Set-tliné Defendants its Statement of Position,. including, but not
limited .tc;, any factual data, analysis, or“opinion suppoxﬁng that ;.)ositi(.)n'and all supéortihg
documentation rélied upon by EPA. EPA's Statement of Posiéion gh'all include a statément as to
whether formal dispute resolution should proceed under Paragraph 70 or 71. Within fourteen

(14) dayé after receipt of EPA's Statement of Position, _Scttlihg Defendahts may submit a Reply.

C.. Ifthere is disagreement between EPA and the Settling Dé'fendants as to
whether dispute resolution should propeed under Paragraph 70 or 71, the parties to tﬁe dispute
shall follow the procedures set forth in the paragraph determined by EPA to be applicable.
However, if the Settling Defendants ultimate.ly appéal to the Court to resolve tile dispute, the
Court shall determine which paragraph is applicable ‘in accordance with the standards df _

applicability set forth in Paragraphs 70 and 71.

70. Formal dispute resolution for disputes pertaining to the selection or adequacy
of any response action and ai;l other disputes that are accorded review on the administrative
X .

7

record under applicable prir;ciples of administrative law shall be conducted pursuant to the
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S prbcedures set forth in this Paragraph. For purposes of this Paragréph, the adeduacy of ény :
res_ponsé éction includes, without limitatidn: ¢)) thé adequacy ér appropriateness of plans,
procedures to i;nyiement plans, or any other items requiring approval by EPA under this Consein't
Decree; and (2) the adequacy of the pérformancé of response actions taken pursuant to-this
Conseﬂt Decree. ‘Nothing in this Consent Decree shall be éoqstrued to ailow any dispute by

b_.Settling Defendants fegarding the validity of the ROD's provisions.

a. An administrative record of the dispute shall be maintained by EPA and -
shall contain all statements of positidn, including supporting documentation, submitted pursuant
to this Section. Where appropriate, EPA ma‘y'al‘low submission of supplemental statements of

position by the parties to the dispute.

b.  The Director of the Emergency and Remedial Response Division, EPA
Region 2, will issue a final administrative decision resolving the disp_ute based on the
‘administrative record described in Paragraph 70.a. This decision shall be binding upon the

' Settling Defendants, subject only to the right to seek judicial review pursuant to Paragraph 70.c.

‘and d.

c.  Any administrative decision made by EPA. pursuant.to Paragraph 70.b.
shall be reviewable by this Court, provided that a motion for judicial review of the decision is
filed by the Settling Defendants with the Court and served on ali Parties within 10 days of receipt
of EPA's decision. The motion shall include a description of the matter in dispute, the efforts
made by the parties to resolve it, the relief requested, aﬁd the schedule, if aﬁy, within which the

dispute must be resolved to ensure orderly implementation of this Consent Decree. The United

L 4
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States may file a response to Settling Defendants' motion.
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d In pfoceedings on any dispute governcd 6y this Paragraph, Settling
Defendants shall have the burden 6f demonstrating that the decision of the Emergency and
Re’medial Response Division Director is _arbitrary and capricious or otherwise not in accordance
‘with law. Judicial review of EPA's decision shall be on the administrative record compiled

" pursuant to Paragraph 70.a.

71. Formal dispute resolution for disputes that neither pertain to the selection or
adequacy of any response action nor are otherwise accorded review on the administrative record ©

under applicable principles of administrative law, shall be gov.er,ned by this Paragfaph‘.

‘ é. Following 'receipt_ of Settling Defendants' Stgtement of Position
submitted pursuaﬁt'to Paragraph 69, the Director of the Emergency and Remedial Response
Division, EPA Region 2, will issue ‘a ﬁﬁal decision’ resél'ving gﬁe déspute. The Emergency and “
, Remedial Response Division Difector's decision shall be binding on the Settling Def¢hdants
unless, within 10 days of receipt of the decision, the Settling Defendants file with the Court and
serve on the parties a motion for judiéial review of the decision setting forth the matter in
dispute, the efforts made by the parties to resolvé it, the relief requested, and the schedule, if any,
within which the dispute must be resolved to ensure orderlry’implementation of the Consent

Decree. The United States may file a response to Settling Defendants' motion.

b.  Notwithstanding Paragraph M of Section I (Background) of this Consent
Decree, judicial review of any dispute governed by this Paragraph shall be governed by

applicable principles of law.

c.  Thé&invocation of formal dispute resolution procedures under this

Section shall not extend, postpone or affect in any way any obligation of the Settling Defendants
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under this Consent Decree, not. directly in dispute, unles$ EPA or the Court agrees otherwise.

y _Stipulated penalties with respect to the disputed maéter shall continue to accrue but payment sﬁall
be stayed pending resolution ,of the dispute a§ provided i_n Paragraph “8'0. TNo‘twithstand.ing the
stay of payment, stipulated penalties shall accrue from the ﬁrst'day of noncompliance wfth any
ap’plicable' provision of this Consent Decree. In the '.ev-ent that the Setﬂing Defendanté donot
prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in\.

Section XX (Stipulated Penalties).

XX. Stipulated Pen‘alfies

72 Settling Defendants shall be liable for stipuiated peﬁalfies in the amounts sét
forth in Paragraphs 73 and 74 to the United States for failure to comply with the requifements '
of this Consent Decree specified beldw, unless excused uﬁder Section XVIII (Force Majeurej.
“Compliaﬂcé” by Settling Defendants shall include completion éf the activities uﬁder this
Consent Dec_;ee’or any work plan or other plan approved under this Consent Decree identiﬁéd
below in accordance with all applicable requirements of law, this Consent Decree, the SOW, and
any plans ér other documents approved by EPA pursuant to this Con'sient Decree and within the

specified time schedules established by and approved under this Consent Decree.

73.  Stipulated Penalty Amounts - Work/Reports

a.  The following stipulated penalties shall accrue per violation per day for |

any noncompliance identified in Subparagraph 73.b.:

-
k4
b
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Penalty Per Violation Per Day - Period of Nonco_m_pliance

$2,500 ' st through 14th day -
$5,000 - 15th through 30th day
$10,000 - 31st day and beyond

b. Compliance Milestones.

(1)  Implementation of the _substantivé Work Activities required in |
the submittals listed in (3) through (10), below, and as further described

in the Remedial Design Work Plan;

(2) Implementation of any substantive Work Activities in accordance
with any Work Plan submitted by Settliﬁg Defendant and approved by

EPA pursuant to Section VII of this Consent Decree;

(3) Deadlines for submission and, if necessary, revisionand =~

resubmission of the Remedial Design Work Plan;

(4) Deadlines for submission and, if necessary, revision and

resubmission of the Preliminary (35%) Design Report,

(5) Deadlines for submission and, if necessary, revision and

resubmission of the Pre-Final (95%) Design Report;

(6) [Deadlines for submission and, if necessary, revision and

i 4

resubmission of the Final (100%) Design Report;
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(7) Deadlines for submission and, if necessary, revision and

resubmission of the Remedial Action Work Plan;

(8) Deadlines for Reinedi_al Action, as specified in the Remedial Acti(m

Work Plan or approved Design Report;

(9) Deadlines for submission and, if necessary, revision and -

resubmission of the long-term Monitoring Plan associated with the

- remediation of the source areas; and,

(10)  Deadlines for submission and, if necessary, revision and

resubmission of the Notice of Completion and Final Report for

- Remedial Action.

74. Stipulated Penalty Amouﬁts - Miscellaneous

a.

The folloWing stipulated penalties shall accrue per violation per day for

failure to submit timely or adequate reports, payments, or other written documents pursuant to

any of the following requirements specified in 1 thrdugh 5 below:

Penalty Per Violation Per Day | Period of Noncompliance
$ 1,000 Ist through 14th day
$ 2,000 15th through 30th day
$ 4,000 31st day and beyond

-
k 4
-
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1. Performance Guarantee pursuant to Section XHI of the Consent Decree;
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2. Submhission of the name of the Project Coordinator to EPA;

3. Reporting Requirements set forth in Section X;
-

o I ' 4. Compliance with any requirement of this Consent Decree not otherwise

included in 1-10 in Paragraph 73.b., above; and,

3. Requirements for the payment of all costs or interest required by this |

Consent Decree

75. . In the event that EPA assumesperforménce ofa boﬂion orall of the'Workl o
pursuant to Paragraph >8‘7 of Section XXI (Covenants by Plaintiff), Settling Defendants shall be
liable for a stipulated penalty in the amount of $750,060. EPA agrees that any stipulated penalty
‘assessed against Settling Defendants pursuant to this pafagrapl:i shall be reduced, if appropriate,

by the percentage of Work completed by Settling Defendants (to be determined by EPA in its

sole discretion).

76. All penalties shall begin to accrue on the day after the complete performance |
IS due‘or the day a violation occurs, and shall continue to accrue through tﬁe final day of the
cofrection of thé noncompliance or completion of the activity. However, stipulated penalties '
shall not accrue: (1) with respect to a deﬁcient submission under Seétien XI.(EYPA Approval of
Plans and Other Submissions), during the period, if any, beginning on the 31st day after. EPA's
receipt of such submission until the date that EPA notifies Settling Defendants of any deficiency;
(2) with respect to a decision by the Director of the Emergency and Rerﬁedial Response
Divisioﬂ, EPA Region 2, undgr Paragfaph 70.b. or 71.a. of Section XIX (Dispute Resolution),

P .

during the period, if any, beg'inning on the 21st day after the date that Settling Defendants' reply
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.to EPA's Statement of Positieh Ais received until the date that the Director issues a final decision
regarding such dispute; or (3) with respect to judicial review by this Court of any dispute under
Section XIX (Dispute Res01ufti0n), Adu;ing' th'e period, if any, beginning on fhe 31st day after the
Court's receipt ef the final submission regarding the diSpgte until the date that the Court iss'ues-'.‘a

final decision regarding such dispute. Nothing herein shall prevent the simultaneous accrual of

separate penalties for separate violations of this Consent Decree:

.17, ’ Follewing EPA‘S determination that Se_tthng Defendahts Have failed to ceinpiy
With a r_equirement‘of this Conseht Decree, EPA may give Settling Defendants written | -
notification of the same andv describe the noncompliance. E'PA may send the Settlihg Defenaahts
a written demand for the payment of the penalties. However penaltxes shall accrue as pr0v1ded‘

in the preceding Paragraph regardless of Whether EPA has notified the Setthng Detfendants of a

violation.

78. 4 All‘pe’nalties accruing under this Section shall be due and payable to the
United States within 30 days of the Settling Defendants' receipt from EPA of a demahd for
payment of the penalties, unless Settling Defendants invoke the Dispute Resolution procedures
under Section XIX (Dispute Resolution). All payments to the United States under this Section
shall be pald in accordance w1th the payment procedures set forth in Paragraph 57. All payments
shall indicate that the payment is for stipulated penalties, and shall reference the EPA Region and
Site/Spill ID #02-BT, the DOJ Case Number 90-11-3-480/2, and the name and address of the
.'party making payment. At the time of payment, Settling Defendants shall send notice that
payment has been made to the United States, to EPA, and to the EPA Financial Management

-
[ 4
».

Officer, in accordance with $ection XXVI (Notices and Submissions).
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79. The payment of penalties shall not alter in any way Settling Defendants'

oBlig’ation to complete the performance of the Work required under this Consent Decree.

80. ~ Penalties shall continue to accrue as provided in Paragraﬁh 77 during any

dispute resolution period; but need not be paid until the following:

a.  Ifthe dispute is resolved by agreement or by a decision of EPA that is
not appealed to this Court, accrued penalties determinied to be owing shall be paid to EPA within

15 days of the agreement or the receipt of EPA's decision or order;

b.  Ifthe dispute is appealed to this Covux-T and the United States prévails in

whole or in part, Settling Defendants shall pay all accrued penalties determined by the Court to

be owed to EPA within 60 days of receipt of the Court's decision or order, except as provided in

Subparagraph ¢ below;

' c.  Ifthe District Court's deciéion is appealed by any Party, ‘Settling
Defendants shall pay all accrued penalties determined by the District Court to be owing to the
United States into an interest-bearing escrow account within 60 days of receipt of the Court's
decision or order. Penalties shall be paid into this account as they continue to accrue, at least
every 60 days. Within 15 days of receipt of the ﬁnﬁl appellate court decision, the escrow agent

shall pay the balance of the account to EPA or to Settling Defendants to the extent that they

prevail.

81. If Settling Defendants fail to pay sﬁpulatéd penalties when due, the United

; - - . - \‘ . - ) :
States may institute proceedings to collect the penalties, as well as interest. Settling Defendants
) [ 4

[ 4
’
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shall pay Interest on the unpaid balance, which shall begin to accrue on the ddte of demand made

. pursuant-to Paragraph 78.

- 82. Nothing in this Consent Decree shall be conStruedias prohibiting,' altering, or
in any way bli'miting thé ability of the United States to seei; any other remedies 0 r saﬁctions |
aVailablé by virtue of Settling Defendants' violation of this Decree or of the sta?ut_es and
regulatidns upon Which it is based, inciudihg, but not limited to, penalties pursuént to Section
» 122(15 of CERCLA,A provided, ’howevcr, that the United States shall not seek civil penaltieé
| pursuant to Section '122(1).of CERCI:A for any violation for whicﬁ a stipulated penalty is_-

provided herein, except in the case of a willful violation of the Consent Decree.

83. Notwithstanding any other provision of this Section, the United States may, in
its unreviewable discretion, waive any portion of stipulzited pénalties that have accrued pursuant

- to this Consent Decree.

XX1. Covenants‘ by .Plaintiff

84. Covenant Not to Sue Settling Defendants. In consideration of the actions that
will be performed and the payments that will be made by the Settling Defendants under the terms
of the Consent Decree, and except as specifically provided in Paragraph 86 of this Section, the
United States covenants n(;t‘to sue or to take administrative action against Settling Defendants 7
pursuant to Sections 106 and 107(a) of CERCLA for performance of the Work and for récovery -
of Past Response Costs and Future Response Costs. These co?enant‘s not to sue shall take effgét '
upon the receipt by EPA of fhe payments required by Paragraph 54.a of Section XVI (Paymenté‘

for Response Costs). These covenants not to sue are conditioned upon the satisfactory
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performance by Settling Defendants of their obligations under this Consent Decree. These

covenants not to sue extend only to the Seﬁling Defendants and do not extend to any other

person.

85. _Covenanthot to take Adminiétrative Action against Settling Federal Age’ncy’ g

In consideration of 4the payments that will be made by the Settling i’edefal Agency u‘nder the |

- terms of the Consent Décree, and except as speciﬁcaﬁy provided in Paragfaph.86 of this Section,

’ ‘EPA covenants not to take adﬁiinistrative action against the Settling Federal Agénéy puréuant:‘to
Sections. 106 and 'ld'}(a) of CERCLA for performance of the Work, fhe'performance of Operéble A
Unit O\ne.at the ARC Site and for recovery of Pas; Response Costs aﬁd Future Res_pbnse Costs.
EPA's covenant $ha11 take effect upoﬁ the receipt of the payments required by Paragra;;h 54(;\6) »
éf Section XVI (Payments for Response Costs). EPA's coye‘r}ént is conditioned upon the

: saﬁsfactory performance by ihe Settling Federél Agency of its obligaiions under this Consent

Decree. EPA's covenant extends only to the Settling Federal Agency and does not extend to any -

other person.

86. Generall reservations of rights. The covenants sét forth abové do not pertain to a_‘ny
matters other than those expressly specified in Paragraphé 84 and 85. The Unitéd States
reserves, and this Consent Decrée is without prejudice to, all rig_hté against Settling Defendants,
and EPA and the federal natural resources trustees reserve, énd'this Consent Decree‘ 1s without
prejudice to, all rights against the Settling Federal Agency, with respect to all matters other than

those expressly included in Paragraphs 84 and 85, including but not limited to, the following:

‘atys
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a. claims based on a failure by Séttling Defendants or _the Séttling Federal

Agency to meet a requirement of this Consent Decreg;

b. 1iability arising from the past, present, or future_disposél, release, or

threat of release of Waste Material outside of the Sites;

c. Hability for future disposal of Waste Material at the Sites, other than as
‘provided in the ROD, the Work, or otherwise ordered by EPA:

d. liability for damages for injury to, destruction of; or loss of natural

resources, and for the costs of any natural resource damage assessments;
e.  criminal liability;

f liability for violations of federal or state law which occur during or after

implementation of the Remedial Action;-

g. liability, prior to Certification of Completion of the Work, for additional '
response actions that EPA determines are neceSsary to achieve Performance Standards, but that

cannot be required pursuant to Paragraph 13 (Modification of the SOW or Related Work Plans);

h. liabilitry for remedial action for the HRDD Site and additional operable

units at the Sites or the final response action; and

1. liability for costs that the United States will incur related to the Sites but

are not within the defmition of Past or Future Response Costs.

-
7
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8 7. " Work Takeover.

(a) In the event EPA determines that Settling Défendant_s have (i) peased
irhpleingntation of an’y portion of the WOrk, or (ii) are seriously or repeatedl); dveﬁcient,o‘r- late in
their performance; of the Work, or (iii) are irﬁplementing the Work ina rhanner Which may cauée
an endangerment to human health or the environment, EPA may issue a written notice (“Work
Takeover thice") to the Settling Defendants. Any Work. Takeover_Notice_ issued by EP’A will
_ specvify the grounds upon whic‘rh such ﬁotice was issued and will provide Settling Defendants a -
period of 30 days within which to refnedy the cirkc'um'stancies gi'viﬁg rise to EPA’s issuance of

such notice.

(b) If, after expiration of the 30-day notice period specified in Paragréph
87(a), Settling Defendants have not reme_died to EPA’S satisfaction the circumstances giving rise
to EPA’s issua;lce of the relevant Work Takeover Notice, EPA may at any time thereafter assume
the performance of all or any portions of the Work as EPA deems necessary (“Work Takeover®).
EPA shall nb_tify Settling Defendants in writing (which writing may be electronic) if EPA

determines that implementation of a Work Takeover is warranted under this Paragraph 87(b).

(c) Setiling Defendants may invoke the procedures set forth in Section XIX
(Dispute Resolution), Paragraph 70, to dispute EPA's implementation of a Work Takeover under
Paragraph 87(b). However, notwithstanding Settling D}efendanlts’ invocation of such dispute
resolution procedures, and during the pendency of any such dispute, EPA may in its sole
discretion commence and continue a Work Takeover under i’aragraph 87(b) until the earlier of
(1) the daie that Settling Deféndants remedy, to EPA’s satisfaction, the circumstances giving rise

[ 4

to EPA’s issuance of the relevant Work Takeover Notice or (i) the date that a final decision is
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. rendered in accordance with Section XIX (Dispute Resolution), Paragraph 70, requiring EPA to

terminate such Work Takeover.

‘(d) After com'mencement and fof the duration of any Work Takeovveri EPA
shall hayé immediate access to and benefit of any perfor‘-mance‘ guarante.e(s':)—vprovided vp’ursuant‘ to
Section XIII of this Consent D’ecree, in accordance with the_provisioris of Paragraph 48 of that
Section. If and to the extent that EPA is unable to secure the resoufces guaranteed under any |
such péfformance gua'rantee(s-)-'and -the Settling Defendants fail to remit a cash améuht ﬁp to I;ut

“not excéeding the %:s’timated cost of the remaining Work to be performed,.all' in aécordan’ce; with
the provisions of Paragraph 48, any unrei_mﬁuréed costs incurred by EPA in perfdnning Work _
under the Work Takeovef shall Be bconside'red Fuiure Response Costs tilat Settl’ing Deféndants

shall pay pursuant to Section XVI (Payment for Response Costs).

88. Notwithstanding any other provision of this Consent Dec'fee, the United States

retains all authority and reserves all rights to take any and all response actions authorized by law.

XXIl. Covenants by Settling Defendants and Settling Federal Agency

89. Covenant Not to Sue by Settling Defendants. Subject to the reservations in

Paragraph 91, and except as otherwisé provided herein, including without li_mitétion in Paragraph -
54.b., Settling Defendants heréby covenant not to sue and agree not to assert any claims or

causes of action against the United States with respect to the Work, past respoﬁse actions at the
ARC Site for OU! and OU2, Settling Defendants’ Operable Unit One Reéponse Costs. and Past
and Future Response Costs as defined herein, or fhis Consent Decree, including, but not limited

L4
)
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a.  any direct or indirect claimbfor reimbursement from the Hazardous:
Substance Superfund (established pursuant to the Intemal Revenue
Code, 26 U.S.C.§9507) through CERCLA Sections 106(b)(2) 107,

11 1 1 12 113 or any other provmon of law;

b.  any claims against the United States, including a’nyvdepartm.ent, agency
or instrumentality of the United States under CERCLA Sections 107 or -

113 rjélated to the Sites, or

¢c. any claims arising out of response actions at or in connection with the
Sites, including any claim under the United States Constitution, the
Tucker Act 28 U.S.C. § 1491, the Equal Access to Justice Act, 28

- U.S.C. § 2412, as amended, or at common law.

E?{cept as prpvided in Paragraph 97 (waiver of Claim-Splitting Defenses), these cbvengnts not tp
sue shall not apply in the evént that the United States brings a cause of action or issues an order
pursuant to the reservations set forth m Paragraph 86(b) - (d) or 86(g) - (i), but only to the extent
thét Settling Defendants’ claims arise from the same response action, response costs, or damages

that the United States is seeking pursuant to the applicable reservation.

90. Covenant by Settling Federal Agency. Settling Federal Agency hereby agrees not
to assert any direct or indirect claim for reimi)ursement from the Hazardous Substance Superfund
(eStablished pursuant to thé Internal Revenue Code, 26>U.S;C. § 9507) thr(;ugh CERCLA
Sections 106(b)(2), 107, 111, 112, 11.3 or any other pfovision of law with respect to the Work,

past response actions and Pé:st and Future Response Costs as defined herein. This covenant does
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not preclude demand for reimbursement from the Superfund of costs incurred by a Settling
Federal Agency in the performance of its duties (other than pursuant to this Consent Decree) as

lead or shpport agency under the National‘Contingency Plan (40 C.F.R. Part 300).

91. The Settling D¢fendant__s rgsefve, and ihis Consent Decreée is without prejud;ce'-
to: (a) claims against the United,States, subject to the provisions of Chapter 171 of Titlé 28 of the -
United States Code, for money dafnages for injury or loss of property or personal injury otr death
caused by the negligent or'wrdngﬁll act or omission of ,ény'em;.),lo'ye'er of the United States whiie ‘
acting within the scope of his office bf employment under circumstances where the United
_ States, ifa pr.ivate person, would be liable to the claimant m a.ccordanqe with the law of the place
where the act or omission occurred. However, any such claim shall not include a claim for .an-y ’ 7' '_
damages caused, in whole or in part, by the act or omission on_any:person, including any
contréctor,»who is not 4 federal erﬁployee as that term‘is defined in 28 U.S.C. § 2671; nor shall
any such claim include a claim based on EPA's selectionf)f response actioi;s, or the ‘6versight or |
approval of the Settling Defendants' plans or activities. The foregoing applies only to claims
which are brought pursuant to any statute other than CERCLA and for which the waiver of
sovereign immunity is found in a statute other than CERCLA; (b) Settling Defendants furthe’f
reserve, and this Consent Decree is without prejudice to claims against the United States for
failure to meet the Settling Federal Agency’s payment réquirements of this Consent Decree; énd
(c) contribution claims against thg Settling Federal Agency fo; response costs relating to
Operable Unit Thr@e or (d) contribution claims against the Settling Federal Agency in the évent’ )
any claim is asserted by the United States against the Settling Defendants under the authority of

or under Paragraph 86(a)-(dy or 86(g)-(i) of Section XXI (Covenants by Plaintiff), but only to the
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-same extent and for the same matters, transactions, or occurrences as are raised in the claim of

the United States égainst Settling Defendants.

92. . Nothing in this Consent Decree shall be deemed to constitute preauthorization
of a claim within the meaning of Section 111 of CERCLA, 42 US.C. § 9611, 0r 40 C.F.R. § '

£ 300.700(d).

‘XXIII. Effect of S',ettlement; Contribution Protection

93 Nothing in this Consent Dscreé shall be construed to create any rights in, or
grant any cause of action to, any person ﬁqt a Pariy to.this Consent Decree. The preceding |
sentence shall not be construed to waive or nullify any rights that any person not é_ signétory to
this decree may have under applicable 1aw. Each of the Partié; exj:;essly reserves any and all
rights (including, but not limited to, any right to contribution), defenses, claims, demands, and’ B
causes of action which each Party may have with respect to any matter, transaction, or

‘occurrence relating in any way to the Sites against any person not a Party hereto.

94. ' '{‘he Parties égree, and by entering this Consentv Decree this Court finds, that
the Settling Defendants and the Settliﬁg ‘Fed,eral Agency are entitléd, as of the Effective Date, to
;;r'o!;ection from contribution actions or claims as provided by CERCLA Section 113(f)(2), 42
U.S.C. § 9613(f)(2) for matters addressed in this Consent Decree. The "matters addressed"” in
this settlement are Settling Defendants’ Operal;le Unit Cne Response Costs and Settling
Defendants’ Oi)erable Unit Two Response Costs as defined herein, Past, Interim, and Future |

Response Costs as defined herein and the Work as defined herein.

7
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9s. The Settling Defendants agree that with respect to any su_it or claim for
contribution brought by them for matters related to this Consent Decree they will notify the

* United States in writing no later than 60 days prior to the initiation of such suit or claim.

196. The Settliﬁg Defendants also agree that with re‘spect to any suit or claim for.
contribution brought against them for matters related to this Consent Decree they will notify in
writing the United States within 10 days of service of the complaint on them. In addition,
Settling Defendants shall notify the Unitéd States within 10 days of sérvicé or receipt %if any
Motion for Summary Judgrﬁéni ana within 10 days of receipt of any'- order from a court setting a
case for trial.

i
R

97. In any subsequent administrative or judicial proceeding initiated by the United -
States for injuncﬁve relief, reéovery of response costs, or othe;r appropriate relief relatiiﬁgv t.o the
Sites, Settling Defendants shall not assert, and may not maintain, any defense or claim based
upon the principles of waiver, res judicata, collateral estoppel, issue preclusion, ciair_n—spliiti’ng,
or other defenses based upon any contention that the claims rai.sed by the United States in the
subséquent proceeding were or should have been brought in the instant case; pr()\./ided, however,
that nothing in this Paragraph affects the enforceability of the covenants nof to sue set forth in

Section XXI (Covenants by Plaintiff).

XXIV. Access to Information

98. Settling Defendants shall provide to EPA, upon request, copies of all
documents and information within their possession or control or that of their contractors or

-agents relating to activities at the Sites or to the implementation of this Consent Decree,
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including, but not limited to, sampling, analysis, chain of custody records, manifests, trucking
logs, receipts, reports, sample traffic routing, correspondehce, or other documents or information
. related to the Work. Settling Defendants shall also make available to EPA,'for purposes of
investigation, information gathering, or testimony, their employées, agents, or representatives

with knowledge of relevant facts concerning the performance of the Work.

- 99, Bu_éiness Confidential and Priviloged _Documents.

a. Settling D_efondants roay assert business confidentiality claims.-covering
part or all of the documents or information submitted to'Plainﬁff under this Consent Decree to
the-exteot permitted by and in accordance with Section 1 04(6)(7) of CERCLA,V42 U,S.C.A §
9664(6)(7), and 40 CFR § 2.2‘0_3‘(1)). Docuroen’ts or ioformation determined to be confidential |
by EPA will be afforded tho protection specified in 40 C.F.R"“Pa‘rtéz, Subpart B. If no claim of
confidentiality accoropanies documents or information wheo théy are submitted to EPA, or if
EPA has notified Settling Defendants that the documents or informafion are not-conﬁde‘ntial
under the standards of Section 104(6)(7) of CERCLA or 40 C.F.R. Part 2, Subpart B, the public
may be given access to such do_cumehts or information withoot further notice to Settling

Defendants.

b.  The Settling Defendants may assert that certain documents, records and
other information are privileged under tho attorney-client privilege or any other privilege
recognized by federal law. If the Settling Defendants assert such a privilege in lieu of providing
documents, they shall provide the Plaintiff with the following: (1) the title of the document,
record, or information; (2) tife date of the document, record, or information; 3) ohe name and

L 4
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title of the author of the document, record, or information; (4) the name and title of each
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addressee and recipient; (5) a description of the contents of the document, record, or information;
and (6) the privilege asserted by Settling Defendants.. However, no documents, reports or other
information created or generated pursuant to the requirements of the Consent Decree shall be -

withheld on the grounds that they are privileged.

100. ‘No claim of confidentiality shall be made with respect to any data, including,
but not limited to, all sampling, analytical, mohitori_ng, .'hy_dr'ogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the

Sites.

XXV. Retention of Records

1

101 .‘ | Unt‘il 10 years after the Settling Defehdants% recéipt of EPA's notification
pursuant to Paragraph 51.b of Section X1V (Cer’tiﬁcation of Completion of the Work), each ‘-
Settling Defendant shall i)reseﬁ/e and retain all non-identical coi)ies of records and documents
(including records or documents in electronic form) now in'its possession or control or which
come into its possession or control that relate in any manner to its liability under CERCLA with
respect to the Sites, provided, howevér, that Settling Defendants who are thlentially liable as
owners or operators of the Sites must retain, in addition, all documents and records that relate to
the liability of any other person under CERCLA with respect to the Sites. Each Settling
Defendant must aisovretain, a1‘1d instruct its contractors and agents to preserve, for the same
period of time specified above all non-identical copies of the last draft or final version of any
documents of records (including documents or records in velectronic form) now in its possession

’ v

or control or which come info its possession or control that relate in any manner to the

performance of the Work, provided, however, that each Settling Defendant (and its contractors
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and agents) must retain, in addition, copies of all data generated dufing the performance of the
Work and not'conta.ined in the aforementioned documents required to be 'retaihcd. Each of the »
' ‘é.lbov'e record retention requirements shall apply regardless of any corporate retention policy to. -

the contrary.

102. At the coﬁclusion of this décume_nt retention ;Seriod, Settling D_efendarits Sﬁall |

notify the United States at least 90 days ﬁrior to the destruction of any such records or

‘ .documents% and, upon request by the United St-ates,‘Setﬂingz Defen(iants shall déliver any such

| records or &ocuments to EPA.. The éettling Defendants may assert that cértéiﬁ dbcuménts,

: ‘records and other information are privileged under the attorney-client privilege or any other
privilege recoghiied by federgl law. If the Settling Defendants 'aésen such a privilege, they shall

| provide the Plaintiff w,it-h the following: (1) the title of the dd?umént, record, or information; (2)
the date of the décliment, recofd, or information; (3) the name and title Qf the author of the
document, record,r or information; (4) the name and title of each ad.dress.ee‘and recipient; (5) a
description of the subject of the document, recotd, or information; and (6) the privilege asserted
by Settling Defendants. However, no documents, repérts or other information created or

- generated pursUant‘ to the requirements of the Consent Decree éhall be withﬁetd én the grounds

‘that they are privileged.

103. Eaéh Settling Defendant hereioy certiﬁes individually that, to the best of its
knowledgé and belief, after thorough inquiry, it has not altered, mutilated, discarded, destroyed
or otherwise disposed of aﬁy records; 'documents or otﬁer information (othér than identical
copieé) relating to its potential liability regarding the Sites since notification of potential liability

by the United States or the dtate or the filing of suit against it regarding the Sites and that it has

fully complied with any and all EPA requests for information pursuant to Section 104(¢) and
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122(6) of CERCLA, 42 U.S.C. §§ 9604(6)‘8.11(1 9622(;3), and Sectibn 3007 of RCRA,' 42 7U'.S‘C./§

6927. | | - |
104. | The United States acknowledges that each Settling Federal Agency (i) is |

subject to all applicable Federal record retention laws, reg‘ulations,rand policies; and (2) has

certified that it has ﬁlﬂy complied with any and all EPA requests for information pursuant to

' Section 104(e) and 122() of CERCLA, 42 U.S.C. §§ 9604(c) and 9622(c), and Section 3007 of

RCRA, 42 U.S.C. §6927.

XXVI. Notices and Submissions |

105. Whenever, under the terms of this Consentr A}ngee, written notice is required
to be given or a report or other document is required to be sent by one Party £0 another, it shall be
~ directed to the individuals at the addresses specified below, unless those individuals or their
successors give notice of a change to the other Parties in writing. All notices and submissions
shall be considere;d effective upon receipt, unless otherwise provided. Written notice as
specified herein shall constitute complete satisfaction of any written notice requirement qf the
Cdnsent Decree with respect to the United States, EPA, the Settling Federal Agencies, and the

| Settling Defendants, respectively.
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‘As to the United States:

and

‘As to EPA:

“and

- As to the EPA Financial Management Officer

Chief, Environmental Enforcement Section
Environment and Natural Resources D1v151on

~ U.S. Department of Justice

P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ#9O 11-3-480/2

Chief, Environmental Defense Section.

United States Department of Justice

Environment and Natural Resources Division
P.0. Box 23986

' Washington D.C. 20026-3986

90-11-6-16233

Director, ERRD . :
United States Environmental Protection Agency

- Region I

290 Broadway
New York, NY 10007-1866

Attn: ARC sijjte RPM
ERRD

- United States Envxronmental Protectlon Agency

Region 2
290 Broadway
New York, NY 10007-1866

AcctsReceivable. CINWD@EPA GOV or

As to the State:

U.S. EPA

26 West Martin Luther King Drive
Cincinnati Finance Center, MS:NWD
Cincinnati, Ohio 45268

Attn: Site Manager

Bureau of Federal Case Management

New Jersey Dept. of Environmental Protection
401 East State Street

P.O. Box 028 ,

Trenton, N.J. 08625-0028
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As to the Settling Defendants: , - Loni Mills, Esq.
- Drinker Biddle & Reath
105 College Road East, Suite 300
P.O. Box 627 o
_Princeton, N.J. 08542-0627

XXVII. Effective Date |
106. The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

. XXVIIl. Retention of Jurisdiction

-1074 This Court retains jurisdictioh over both the subjéct matter of this Consent
"Decree and the Settling Defendants for the duration‘of the performance of the terms and
‘ pfovisiohs of this Conse;nt Decree for the purpose of enabling %ny of the Parties to apply to the
Court at any time for such further order, direction, and relief as may be necessary or appropriat‘ev
for the construction or modification of this Consent Decree, or to effectuate or enforce
compliance with its terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof.

| XXIX. Appendices

108. The following appendices are attached to and incorporated into this Consent

Decree:

“Appendix A” is the ROD.

7
Z
7

“Appendix B” is the SOW.
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“Appendix C” is the descriptibﬁ and/or map of the Sites.
“Appendix D” is the draft easement.

“AppendiX E" is the ARC/HRDD RD/RA Trust Fund Agreement

XXX. Community Relatibns

109. Settling Defeﬁdﬁnts shall p‘répqse to EPA their participation in tﬁe conunhni{y '
7 relatiém pla;i to be developed by EPA. EPA will dete_:_rinine the appropriate role for kthe> Se‘tﬂin’g
Defendants under the Plan. Settling Defendan:ts s_hail also coopetate with EPA in providing {
information regarding theVWQrk to the public. As requested by EPA, Seftling Defendants shall
payticipaié in the preparation of suct; information for dissemiﬂétiori‘ to the public and in public

meetings which may be held or sponsored by EPA to explain activities at or relating to theSites~

' XXXI. Modification

110.  Schedules specified in this Consent Decrée for completion of the Work may
be modified by agreement of EPA and the Settiling Defendants. All such modifications shall be

made in writing,.

111 Except as provided in Paragraph 13 (Modification of the SOW or Related
Work Plans), no material modifications shall be made to the SOW without written notification to
and written approval of the United States, Settling Defendants, and the Court, if such

modifications fundamentally alter the basic features of the selected remedy within the meaning

L 4
v
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of 40 C.F.R §300.43 5(c)(2)(B)(ii)<_ Prior to providing its approval to any mod_iﬁcation, the
Unitéd States will provide the State with a reasonable opportunity to review and comment on the.
proposed modification. Modifications to the SOW that do not Ihateriglly alter that document, or

" material modifications to, the SOW that do not fundamentally aiter"the basic féatutes of the
selected remedy within'thé meaning of 40 C.F.R, § 300.435(c)(2)(B)(‘ii), may be madé by written
ég_reement between EPA, aﬁér providing the State witha reasoAnable o_ppo‘rtunity to review and

commei;t on the proposed modification, and the Settling Defendants.

- 112, Nothing in this Decree shall be deemed to alter the Court's power to enforce,

supervise or approve modifications to this Consent Decree.

XXXIl. Lodging and Opportunity for Public Comment

N

113. This Consent Decree shall be lodged with the Court for a period of not 1¢és
.than thirty (30) days for publié. notice ahd comment in accordance with éectio"n 122(d)(2) of - |
CERCLA,; 42 U.S.C. §9622(d)(2), and 28 C.F.R. § 50.;74 The United States reserves the right to
withdr'awb or withhold its consent if the comments regarding the Consent Decree disclose facts br
consideraﬁons which indicate that the Consent Decree is inappropriate, improper, or iﬁadequate.

Settling Defendants consent to the entry of this Consent Decree without further notice.

114. If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the terms of

the agreement may not be used as evidence in any litigation between the Parties.

87




XXXIll. Signatories/Service

115. Each undersigned representative of a Settling Defendant to this Consent
. e A
Decree and the Assistant Attorney General for the Environment and Natural Resources Division -

~ of the Department of Justice certifies that he or she is fully authorized to enter into the terms and

conditions of this Consent Decree and to execute and legally bind such Party to this document.

116. . Each Settling Defendant hereby agrees not to oppose én_try of this Consent
Decree by this Court or to challenger any provision of this Consent Decree unless the United - ‘
States has notified the Settling Defendants in writing that it no longér suppoﬁs entry of the

-Consent Decree.

| 117. Each Settling Defendant shall identify; on t:he aftacﬁed signature page, _thé
name, address and telephone number of an agent who is authorized to accept service of ‘prbcesé
by mail on behalf of that Party with respect to ail matters arising under or relating to this Coﬁsent
Decree. Settling Deféndants hereby agree to accept service in that manner and toi waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure gnd ény
applicable local rules o'ft_his Court, including, but not limited to, service of a summons. The
parties agree that Settling Defendants need not file an answer to thé complaint in this actibn

unless or until the court expressly declines to enter this Consent Decree.
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XXX1V. Final Judgment

118. This Consent ’Decrée and it's- appendices constifute‘the final, complete, and- ‘
exclusive agreement and underStaﬁdilng among the parties wifh respect to the séttk_:mént
embodieci in the Consent Décree. The parties acknowlledge .that there are no representations,
»'égreements or understahdihgs relating. to the settiemeﬁt ofher thén‘ those expressly thtaihed in

- this Consent Decree. -

119.  Upon app‘row'/alla‘-nd entry of this Consent Decree by the Court, thfis Consent
Decree shall constitute a final judgment between and among the United States and the Settling
- Defendants. The Court finds thgt there is no just reason for delay and therefore enters this

Judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS DAY OF ,200 .

United States District Judge
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_D—ate

J_l!v’ob
Date

i)ate

FOR THE UNITED STATES OF AMERICA-

<'SUE ELLEN WOOLDRIDGE .~

Assistant Attorney General ,
Environment and Natural Resources Division
U.S. Department of Justice '

Washington, D.C. 20530
74 il 7./

ALFRED S. IRVING, JR. o
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611

Washington, D.C. 20044-7611

Ph: (202) 305-8307

Fax: (202) 616-2427

MICHAEL D. ROWE .

Environmental Defense Section
Environment & Natural Resources Division
U.S. Department of Justice

P.O. Box 23986

Washington, D.C. 20026-3986

Ph: (202) 514-3144

Fax: (202) 514-8865

SUSAN J. STEELE
Chief, Civil Division
U.S. Attorney’s Office
District of New Jersey
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. _ﬁ!lziog .

Date

B syt

GEORGEWPAVIOU | Director -

Emergency and Remedial Response Division

U.S. Environmental Protection Agency,
Region 11 S o

290 Broadway, New York, NY 10007

CLAY MQNROE
Assistant Regional Counsel
“U.S. Environmental Protection Agency,
Region II
'290 Broadway, New York, NY 10007
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ﬁé/(//fﬂ&/ v wxo’p:; e«i?i é / OLJ

Signature:_

Date Name (print), K gD Gt W LA Wé&/ N
Title: N :
Address: 649?9 Ocegn lq 4’

£
ead Zjaw/)
A oty 32923

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (p mt@gﬁg%ps %7
Title: 0o/ 3{ /ﬁ( =
I

Address: /? RE Bol An
WesT oLAng £ N .J. o703

Ph. Number: 7%~ & %6~ 2044

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.
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FOR : COMPANY, INC. */

C,\/\*e\irm Envivonm em_jW\Q Momaemend (\OMWW
_\Mf 1\"'5{’/\& e w\\o—c‘r\(m\c OQ ‘ '
X ewihnee Tadwitiaes Lac .

41U oe | ‘Signature:__| |

Date Name (print):_ Robert RVTJoha

: Title: _Assistant Seerstany _
Address: {62\ follina®r Cavyen Cord
Sone Covered CH AYTER

Agent Authorized to Accept Service on Béhalf of Abdve—signed Party:

Name (print): Q %4 {)M\JV‘\W\S{‘(\;\U CO‘N\;\;)W:—\,

Title: :

Address: R 20 Beac \aweon Yoorl
et Trexnttrn, VY 0¥639

Ph. Number: LoD QAL AL

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.
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Essex Chemical Corporation

FOR COMPANY, INC. */
9/14/06 , Signature:
Date ’ Name (print):_ Sandi VanWormer

Title: _ Aiithorized Representative
Address: 2030 Dow Center
Midland, MI 48674

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): The Corporation Trust Company

Title: Authorized Agent

Address: 820’:Bea:r Tavern Rd 3rd Floor
West Trenton, NJ 08628

Ph. Number:

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.
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FOR FRY’S METALS, INC.

774 /0 L Signature: -

Date ( Name (prinMam S. Gorgone
Title: Vice President/Secretary
Address: One Cookson Place
Providence, RI 02903

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): _ Franklin W. Boenning, Esq.

Title: Attorney at Law
Address: . 1577 Grouse Lane

Mountainside, New Jersey 07092

Ph. Number: 908-928-0301
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FOR _General Motors Corporation */

Mﬁé Signature:

Date Name (print); Yames P. Walle

Title:___A otﬁey 31149

Address: G‘e{neral Motors Corporation

M.C. 482-C24-D24, 300 Renaissance Center

Detroit, MI 48243

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): _CT Corporation

Title:
Address: 820 Bear Tavern Rd.
W. Trenton, NJ 08628

Ph. Number: 800-990-1074

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.

.
ey

ARC/HROD DU
o8/kh Corsandt bscree
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FOR ___ JOHNSON & JOHNSON

N\ W\ /SO

- Signature: |
Date ~ Name (print) w
: Title: - Assistant General Counsel

Address: One Johnson & Johnson Plaza
New Brunswick, NJ 08933

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): Lori A. Mills, Esq.

Title: . _Partner ‘
Address: : _ Drinker Biddle & Reath LLP

105 College Boad East — Suite 300
Ph. Number: _(609) 716-6632

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.

97




FOR. COMPANY, INC. */
Lionetti Oil Recovery, Inc..

Slgnature
Name (print){ La6hn Llonettl

Title: presidént
Address: 450 South Front Street

Agent Authorized to -Acce_:pt'. Serfrice on Behalf of Above-signed Party:

Name (print): Scott ‘T. Smith
Title: Attorney at Law of State of New Jersey
Address:

149 Avenue at the Common
Shrewsbury, NJ 07702

Ph. Number: (732) 935-7246

*/ A separate signature page must be signed by each corporation, individual or other legal ent1ty
that is settling with the United States.
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FOR NOVARTIS PHARMACEUTICALS CORP.

. (” L’),% ' Signature:
Date Name (prmt)

Title:
Address:

Agent Authorized to Accept Service on Behalf of Above-signed Party:

N?'me (print):  [rvin M. Freilich, Esq.
Title: ‘Outside Counsel

Address: + Robertson, Freilich, Bruno & Cohen, LLC

_The Legal Center
"One Riverfront Plaza, Newark, NJ 07102

Ph Numbe;‘— "(973) 848-2105

* A separate signature page must be signed by each corporatlon, individual or other legal entity
that is settling with the United States.
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?EM@L, A N Doks Co

FOR COMPANY, INC. */

0% - 12 -0b Signature: Baunr_ of

Date Name (print): K EMY bt . ( ) oS g3, € ’5@{ .
Title: GENEANC CoyNSil _
Address’ Pegiancit b N Denke (.

‘ (LD -
‘4N Flovie
EAST BrunsSWiIAC NIwW 3555

03%\G

Agent‘ Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): _{12asun . S @y
Title: _Eaiilun paoane CoaunNSEC
Address: N1\ on]) /P AP oY !5&
S0 Jerico Quideantls _Suae 00
) eaCiNg, N \\'}53 2205
Ph. Number: (

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.
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roR OM company#

Signature:_|
Name (print):_Paisi.  Naepoa 0
Title: _WMonager Tng. OPe ce ionS
Address: _ Qoo Bosh _ Ave.
<t Paul MO S50,
Buole A2-2£-277 , PoBox 333
St Pagl y, MM £85)33- 333

Agent Authorized to Accept Service on Behalf of Above-signed Party:

David W. Reger, Esq.
Name (print): ____ponald J. Camerson IT, Esq.
Title: _Attorneys
Address: Bressler, Amery & Ross, P.C.
P.0O. Rox 1980 v
Morristown, NJ 07962
Ph. Number: (973) 514-1200

*/ A separate signature page must be signed by each corporation, individual or other legal entity

that is settling with the United States.

*%* Formerly known as Minnesota Mining and Manufacturing Company.
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Union Carbide Corporation

FOR COMPANY, INC. ¥/
9/14/06 » Signature:(L_____ .
Date \ Name (print):_Sandi VanWormer ’

Title: Authorized Representative
Address: 2030 Dow Center

Midland, MI 48674

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Name (print): _The Corporation Trust Company

Title: Authorized Agent
Address: 820 Bear Tavern Rd 3rd Floor
West Trenton, NJ 08628

Ph. Number:

*/ A separate signature page must be signed by each corporation, individual or other legal entity
that is settling with the United States.
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RECORD OF DECISION
~ Operable Unit 2 - Soil and Groundwater -
Horseshoe Road and Atlantic Resources Corporation Sites,

Sayreville Township, Middlesex County, New Jersey

1%

iy

United States Environmental Protection Agency
Region IT

September 2004




DECLARATION STATEMENT

RECORD OF DECISION

SITE NAME AND LOCATION

Horseshoe Road Site (EPA ID# NJD980663678)

Atlantic Resources Corporation Site (EPA ID# NJD981558430)
Sayreville Township, Middlesex County, New Jersey
Operable Unit 2 - 8011 and Groundwater

TATEMENT OF BASIS AND PURPOSE

This dec181on document presents the Selected Remedy for :
contaminated soil and groundwater located on the Horseshoe Road
site and the neighboring Atlantic Resources Corporation site, in
- Sayreville, Middlesex County, New Jersey. The Selected Remedy
was chosen in accordance with the Comprehensive Environmental
Response, Compensation and Liability Act (CERCLA), as amended,
and to the extent practicable, the National 0il and Hazardous .
Substances Pollution Contingency Plan (NCP). This decision is
based on the Administrative Record file for these sites.

The State of New Jersey concurs with the Selected Remedy.

ASSESSMENT OF THE SITE

The_responSe'aEtions~se1ected in this Record Of Decision (ROD)

are necessary to protect publ:ic health or welfare or the
environment from actual or thr:atened releases of hazardous

" substances from the sites into the environment.

DESCRIPTION OF THE SELECTED REIEDY

The response action described i: this document represents the
second of three planned remedia’ phases, or operable units, for
the Horseshoe Road and Atlantic Resources Corporation sites. It
addresses soil and groundwater contamination at the sites. The
previous ROD, signed in Septembe: 2000, addressed the demolition
of on-site buildings and structu.-es.

The Selected Remedy described in this document involves the
excavation and off-site disposal of surface and subsurface soils,
and long-term groundwater monitoring and institutional controls
for groundwater. . The major compoients of the selected response
measure include: !
£ 4
. excavation of approx1mate1y £2,000 and 10,000 cubic yards of
contaminated soil and debris on the Horseshoe Road and
Atlantic Resources Corporaticn sites, respectively,




including an estimated 10,000 and 6,000 cubic yards of
deeper soils that act as a continuing source of groundwater
contamination on the Horseshoe Road and the Atlantic
Resources Corporation sites, respectively;

. off-site transportation and disposal of contaminated soil
and debris, with treatment as necessary;

U off-site treatment of all RCRA-hazardous wastes prior to f
land disposal;

. backfilling and grading.of all excavated areas w1th clean
fill, with the exception of the Horseshoe Road Drum Dump
area (HRDD), which would be graded to become part of the -

- neighboring marsh;

e  institutional _controls, such as a deed notice or covenant, ,
to prevent exposure to residual soils that may exceed levels
that would allow for unrestrlcted .use; -

° institutional controls,'including‘a'Classification Exception .
Area, to restrict the installation of wells and the use of
groundwater in the area of groundwater contamlnatlon, and

. 1mplementatlon of a long-term groundwater sampllng and
analysis program to monitor the nature and extent of _
groundwater contamination at the sites, in order to assess
the migration and possible attenuation of the groundwater
contamination over time. '

EPA evaluated alternatives for the remediation of groundwater

contamination found in the clay and silt substrate at the sites,

and concluded that no practicable alternatives could be
implemented. Consequently, EPA is invoking an Applicable or

Relevant and Appropriate Requirenent (ARAR) waiver for the

groundwater at these sites due tc¢ technical impracticability.

DECLARATION OF STA%UTORY DETERMINATIONS

Part 1: Statutory Requirements

The Selected Remedy.is protective »>f human health and the
environment, complies with Federal and State requirements that
are applicable or relevant and app-opriate to the remedial
actions to the extent practicable ¢iven the subsurface conditions
found at the sites,=and is cost-ef:ective. EPA has determined
that the Selected Remedy represents the maximum extent to which
permanent solutions and treatment technologies can be utilized in
a practicable manner at the sites. 1In addition, EPA is invoking

2=




- an ARAR waiver due to technical impracticability for groundwater
at these sites since groundwater remediation is not practicable.

Part 2: Statutory Preference for Treatment

The Selected Remedy for groundwater will not meet the statutory
‘preference for the use of remedies that involve treatment as a
principal element. However, the soils that are determined to be
RCRA-hazardous will be treated at an off-site treatment facility.

Part 3: FiveFYear Review Requirements

This remedy will result in hazardous substances, pollutants, or
.contaminants remaining on the Horseshoe Road and Atlantic
Resources Corporation-sites above levels that would allow’ for
unlimited use and unrestricted exposure. Pursuant to Section
121(c) of CERCLA,, a statutory review will be conducted within
five years of the initiation of the remedial action to ensure
that the remedy is, or will be, protective of human health and-
environment.

ROD DATA CERTIFICATION CHECKLIST

The following information is iacluded in the:Decision Summary
section of this ROD. Additionzl information can be found in the
Administrative_Record file forrche two sites.

L] Chemicals of concern and tleir respective concentrations may
be found in the “Site Characteristics” section.
L ‘Baseline risk represented by the chemicals of concern may be
' found in the “Summary of Site Risks” section.

L A discussion of cleanup levels for chemicals of concern may
be found in the “Remedial Aciion Objectives” section.

L A discussion of source materials constituting principal
threats may be found in the “?rincipal Threat Waste”
section.

L Current and reasonably-anticipated future land use

assumptions are discussed in t1e “Current and Potential
Future Site and Resource Uses” section.

L] A discussion of potential land use that will be available at
the sites as asfresult of the Se¢lected Remedy is.discussed in
the “Remedial &Action Objectives” section.




.o Estimated capital, annual operatlon and maintenance (O&M)
and total present worth costs are discussed in the
- “Description of Alternatives” section.

L] ‘Key factors that led to selecting the remedies (i.e., how
- the Selected Remedy provides the best balance of tradeoffs
with respect to the balancing and modifying criteria,
highlighting criteria key to the decisions) may be found in

the “Comparative Analysis of ‘Alternatives” and “Statutory
Determinations” sections.

yiu E ‘_: 7}‘70;é7(

,f‘George Pavlou, Director - - ~ Date
0

Emergency and Remedial
Response Division
EPA - Region II




| APPENDIXB
STATEMENT OF WORK -

Atlantic Resources Corporation Site, and - ’
the Horseshoe Road Drum Dump Portion of the Horseshoe Road Site
Operable Unit 2
Sayreville, New Jersey

I. WORK TO BE PERFORMED

“Work,” as defined in Section IV of the Consent Decree (the “Consent Decree") to"‘ '

‘which this Statement of Work (“SOW") is attached means:

[alll activities Setthng Defendants are _requrred’to perform
~under this Consent Decree, except those required by

Section XXV (Retention of Records).” This definition of Work

does not include remedial action at the HRDD [Horseshoe
. Road Drum Dump] Site. -

The remedial. action objectives for the ‘Atlantic Resources Corporation Site (‘“ARC Site”)
and the Horseshoe Road Drum Dump (“HRDD”) portion of the Horseshoe Road Site
(hereinafter collectively referred to as “the Sites”), as’ sef forth in the Environmental
Protection Agency's (EPA’s) September 30, 2004 Record of Decision (ROD) for
Operable Unit 2 at the Sites, attached as Appendix A to the Consent Decree, are {o:

+ Reduce or eliminaté the direct contact threat associated with contaminated soil to

levels protective of a commercial or industrial use, and protectlve of the
envrronment

e Prevent public exposure to contaminated groundwater that presents a srgnrf icant
risk to human health and the environment;

e Minimize or eliminate contaminant migration to the groundwater and surface
waters; and

e Minimize or eliminate organic vapor migration  from groundwater into future
indoor environments that may be built on the sites.

These objectives shall be met fully at the ARC Site through design and implementation
of the remedy selected. The objectives will be met partially at HRDD because the
Consent Decree provides for design of the remedy selected for HRDD, but not remedial
action. The Settling Deferidants shall finance and perform the Work in accordance with
the Consent Decree, the” ROD, and this SOW, including- all terms, conditions and
schedules set forth herein or developed and approved hereunder.




The rnajor components of the Selected Remedy on the ARC Site follow:

-

excavation of approximately 10,000 cubic yards of contaminated soil and debns
including an estimated 6,000 cubic yards of deeper soils that act as a continuing
source of groundwater contamination; :

off-site transportation and dlsposal of contammated soni and debris, with
treatment as necessary;

off-site treatment of all RCRA-hazardous wastes prior to land disposal; |
backfilling and grading of all excavated areas with clean fill;

institutional controls, such as a deed notice or covenant, to prevent exposureto
residual soils that may exceed levels that would allow for unrestricted use;

institutional controls, including a Classification Exceptlon Area, to restrict the

installation of wells and the use of groundwater in the area of groundwater
contamination; and

implementation of a long-term groundwater sampling and analysis program to
monitor the nature and extent of groundwater contamination at the Sites, in order

to assess the migration and possible attenuation of the groundwater
contamination over time.

-The major compbnents of the Selected Remedy for the HRDD:

excavation of approxrmately 13,500 cubic yards of ﬂll contaminated soil, and
debris ;

off-site transportation and disposal of contaminated soil and debris, with
treatment as necessary; '

off-site treatment of all RCRA-hazardous wastes prior to land disposal;

grading with backfilling as necessary, of the drum dump area to become part of
the neighboring marsh;

institutional controls, such as a deed notice or covenant, to prevent exposure to
residual soils that may exceed levels that would allow for unrestricted use;
institutional Control:s' including a Classification Exception Area, to restrict the
installation of wells and the use of groundwater in the area of groundwater
contamination; and




o impiementation of a long-term groundwater sampling and ahalysis program to

monitor the nature and extent of groundwater contamination at the Sites, in order

to assess the migration and possible attenuation of the groundwater
contamination over time.

~ Il. PERFORMANCE STANDARDS
The Remedial Design (RD) shall be designed to achieve comp‘liance with'the
Performance Standards, which shall include and be consistent with the requirements

set forth in the. Remedial Action (RA) Objectives section of the ROD, including cleanup
levels found in the ROD tables. The RD shall also be designed to achieve compliance-

with all legally applicable and relevant and appropriate requirements (ARARs), including
but not limited to substantive requirements promulgated under the Resource
~ Conservation and Recovery Act (RCRA), the New Jersey Technical Requirements for
Site Remediation, N.J.:A.C. 7-26E et. seq., and applicable local requirements. For state
and local requirements, only those substantive requirements that are more stringent
than federal requirements and that do not conflict with the Comprehensive
Environmental Response, Compensation , Liability, Act of 1980 (CERCLA) are ARARSs.

L PROJECT SUPERVISIONIMANAGEMENT, PROJECT COORDI}NATOR

1. SUPERVISING CONTRACTOR

The RD, RA, and any other technical work performed by Settling Defendants
pursuant to this Consent Decree shall meet any and all requirements of applicable
federal, state and local laws and be performed under the direction and supervision of a
qualified licensed professional engineering firm. Within ten (10) calendar days after
lodging of this Consent Decree, - Settling Defendants shall notify EPA, in writing, of the
name, title, proposed responsibilities and qualifications of the Supervising Contractor.
All plans and specifications shall be prepared under the supervision of, and
signed/certified by, a licensed New Jersey professional engineer. Selection of the
Supervising Contractor shall be subject to approval by EPA.

2. PROJECT COORDINATOR

Within twenty (10) calendar days after lodging of this Consent Decree, Settling
Defendants shall notify EPA, in writing, of the name and title of the Project Coordinator
who may be an employee of the Supervising Contractor. The Project Coordinator shall
be responsible for the day to day management of all Work to be performed pursuant to
this Consent Decree. The Project Coordinator shall have adequate technical and
managerial experience to manage all Work described in this Statement of Work and
under this Consent Decrde. The Project Coordinator shall be knowledgeable at all
times about all matters rélating to activities regarding the RD and RA. The Project
Coordinator shall be the primary contact for EPA on all matters relating to Work at the




Sites and should be available for EPA to contact during all Working days. The Project
Coordinator shall not be an attorney. :

1. REMEDIAL DESIGN ACTIVITIES

The RD activities to be performed in the lmp!ementatlon of the selected femedy for the
Sites include, but are not limited to, the following:

A. Conduct soil samphng on the Sites to characterize the extent of contaminated
material that needs to be removed to satisfy the RA objectives. The sampling will -
include testing for RCRA characteristic wastes as well as contaminants for which
EPA has established cieanup goals.

B. Develop plans and spectﬁcations to excavate contaminated surface and
subsurface soils which exceed cleanup goals specified in the ROD. Plans should

~ describe measures that will be taken to avoid damage to MCUA force mains that
run beneath portlons of the Sites.

C. Develop plans _and specifications to transport excavated soil to an off-site
facility for disposal (The transport route shall avoid using the residential portion of
Horseshoe Road). Plans should anticipate shipment of RCRA characteristic
waste to a RCRA facility when encountered. '

D. Develop plans and spec:ftcatzons to backfill excavated areas on the Atlantic
Resources Site. : ‘

E. Develop plans and rspeciﬁcations to grade, and backfill if necessary, the
HRDD area to the level of the surrounding marsh and restore wetland vegetation.

F. Develop plans and specifications for the performance of air monitoring during
construction/remedial activities at the Sites to ensure that air emissions resulting
from the activities meet applicable or relevant and appropriate air emission
requirements.

G. Develop plans to implement institutional controls that will protect future site
users from contamination left on-site.

H. Develop plans and specifications for the performance of groundwater
monitoring to ensure that groundwater contamination is contained on-site and
does not significantly impact down-gradient resources.

V. REMEDIAL DESIGN WORK PLAN

Within sixty (60) days of the date on which Settling Defendants receive written
notification from EPA of the approval of the Supervising Contractor, Settling Defendants




shall submit a detailed RD Work Plan for the design of the selected remedy to EPA for
review and approval. The RD Work Plan shall provide for the collection of all data
needed for performing the necessary RD activities.

The Work Plan shall comply with CERCLA and reievént EPA guidance, invclu'din‘g' the .
EPA document entitled Guidance -on Oversight of Remedial Designs and Remedial
Actions performed by Potentially Responsible Parties, (OSWER: directive 9355.5-01,

EPA/540/g-90-001), dated April 1990 and shall be in conformance, inter alia, with the -

Superfund Remedial Design and Remedial Action Guidance, dated June 1986, and -
other relevant EPA gundance documents.

The RD Work Plan shall include plans and schedules for _imﬁie'mentation of RD tasks,
and shall include, but not be limited to, the following items listed in V.A.-C. below:

A. Quality Assurance/Quahtv Control Project Plan

A Quahty Assurance/Quality Control Project Plan (QAPP) shall be prepared
consistent with EPA Requirements for Quality Assurance Project Plans for

Environmental Data Operations, (EPA QA/R-5, October 1998), and shall include
the following elements: ‘

1. A detailed description of the sampling, analysis, and momtonng that shall
be performed during the RD phase, consistent with this SOW, the ROD, and the
Consent Decree. At a minimum, the QAPP shall provide a plan for sampling
surface and subsurface soils to define the specific limits of the contamination.

2. All sampling, analysis, data assessment, and monitoring shall be
performed in accordance with the Region Il CERCLA Quality Assurance Manual,
Revision 1, EPA Region 2, dated October 1989, and any updates thereto and the
- guidelines set forth in the Consent Decree. All testing methods and procedures
shall be fully documented and referenced to established methods or standards-

3. The QAPP shall also specifically include the following items:

a. An explanation of the way(s) the sampling, analysis, and monitoring
will produce data for the RD phase;

b. A detailed description of the sampling, analysis, and testing to be
performed, including sampling methods, analytical and testing methods,
sampling locations and frequency of sampling;

C. A map depicting sampling locations; and

d. A schedule for performance of specific tasks.




4. Inthe event that additional sampling lecations and analyses are utilized or
required, Settling Defendants shall submat to EPA an addendum to the QAPP for
approval by EPA

5. The QAPP shall address the following elements:
Project Management |

Title and Approval Sheet
Table of Contents and Document Control Format
Distribution List
Project/Task Organization and-Schedule
Problem Definition/Background
Project/Task Description -

~Quality Objectives and Criteria for Measurement Data
Special Training Requarements/Cemf cation
Documentation and Records

mT@Tte a0 T

Measurement/Data Acquisition

Sampling Process Design

Sampling Methods Requ:rements o

Sample Handling and Custody Requirements

Analytical Methods Requirements

Quality Control Requirements

Instrument/Equipment Testing, Inspectton and Mamtenance
Requirements

Instrument Calibration and Frequency ‘
Inspection/Acceptance  Requirements  for  Supplies  and
Consumables

r. Data Acquisition Reqwrements (Non Direct Measurements)
Data Management

o33 ~x™
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Assessment/Oversight
t. Assessments and Response Actions
u.  Reports to Management

Data Validation and Usability

V. Data Review, Validation, and Verification Requirements
~w.  Validation and Verification Methods
X. Recoyiciliation with Data Quality Objectives




6. In order to provide quality assurance and maintain quality control with-

respect to all samples to be collected Settimg Defendants shaii ensure the
following:

a.  Quality assurance and chain-of-custody procedures shall be
performed in accordance with standard EPA protocol and guidance, including the
Region I CERCLA Quality Assurance Manual, Revision 1, EPA Region 2, dated

October 1989, and any updates thereto, and the gurdehnes set forth in ‘this
Consent Decree. '

b. The laboratory to be used must be specified. If the laboratory .

participates in the Contract Laboratory Program (CLP), for the analyses to be
performed for this investigation, then project specific Performance Evaluation
(PE) samples will not-be required. If the proposed laboratory does not participate
in the CLP, then PE samples must be analyzed to demonstrate the capability to
conduct the required analysis prior to being approved for use. Once a non-CLP

laboratory has been selected, the laboratory should submit a copy of their

Laboratory Quality Assurance Program Plan to EPA for review and approval.

For any analytical work performed at a non-CLP laboratory, including that done in
a fixed laboratory, in a mobile laboratory, or in on site screening analyses,
~Settling Defendants must submit to EPA a "Non-CLP Superfund Analytical
Services Tracking System" form for each Iaboratory utilized during a sampling
event, within thirty (30) days after receipt of the analytical results. Upon
-completion, such documents shall be submitted to the EPA Project Coordmator
with a copy of the form and transmittal letter to:

Regional Sample Control Center Coordinator
EPA Region 2

Division of Environmental Science & Assessment
2890 Woodbridge Avenue, Bldg. 209, MS-215
Edison, NJ 08837

C. The laboratory utilized for analyses of samples must perform all
~ analyses according to accepted EPA methods as documented in the Contract
Lab Program Statement of Work for Organic Analysis, (OLMO04.2) or the latest
revision, and the Contract Lab Program Statement of Work for Inorganic
Analysis, ( ILM04.0) or the latest revision, or other EPA approved methods.

d. Unless indicated otherwise in the approved QAPP, all data will be
validated upon receipt from the laboratory. :

e. Unlesg indicated otherwise in the approved QAPP, submission of

the validation package (checklist, report, and Form | containing the final data) to
EPA, prepared in accordance with the provisions of Subparagraph g., below.



_ f. Assurance that all analytical data that are validated as required by
the QAPP are validated according to the procedures stated in the EPA Region 1l
Contract Lab Program Organics Data Review and Preliminary Review (SOP
#HW-6, Revision 11), dated June 1996, or the latest revision, and the Evaluation
of Metals Data for the Contract Laboratory Program (SOP #HW-2, Revision 11),
dated January 1992 or the latest revision, or EPA-approved equivalent
procedures. Region 2 Standard Operating Procedures are - avaﬂable at:
http Iiww .epa.gov/region02/smb/sops.htm

g. Unless indicated otherwise in the approved QAPP, Settlmg

Defendants shall require deliverables equivalent to CLP data packages from the a

laboratory for analytical data. Upon EPA's request, Settling Defendants shall

submit to EPA the full documentation (including raw data) for this analytical data.

EPA reserves the right to perform an independent data vahdatlon data vahdatlon
. check or qualification check on generated data

h. . Settiing Defendants shall insert a provision in its contract(s) with the
laboratory utilized for analyses of samples, which will require granting access to
EPA personnel and authorized representatives of EPA for the purpose of .
ensuring the accuracy of laboratory results related to the Sites.

B. ‘Health and Safety Contingency Plan (HSCP)

A Health and Safety Contingency Plan (HSCP) for all activities performed under the
Consent Decree shall be developed by Settling Defendants to address the protection of
public health and safety and the response to contingencies that could impact public
“health, safety, and the environment. The HSCP shall satisfy the requirements of the
Occupational Safety and Health Guidance for Hazardous Waste Site Activities, (June
1990, DHHS NIOSH Publication No.-90-117), and the Occupational Safety and Health
Administration, U.S. Department of Labor (OSHA) requirements cited below:

1. All site activities shall be performed in such a manner as to ensure the
safety and health of personnel so engaged. All site activities shall be conducted in
. accordance with all pertinent general industry (29 CFR Part 1910) and construction (29
CFR Part 1926) OSHA standards, and EPA's Standards Operating Safety Guides
(OSWER, 1988), as well as any other applicable State and municipal codes or
ordinances. All site activities shall comply with those requirements set forth in OSHA's
final rule entitled Hazardous Waste Operations and Emergency Response, 29 CFR
§1910.120, Subpart H. :

2. The HSCP shall include, at a minimum, the following elements:

a. Planssshowing the location and layout of any temporary facilities to |
be constructed on dr near the Sites;




b. . Description of the known hazards and evaluation of the risks

associated with the Sites and the potentlal health impacts related to the site
activities;

C. List of key personnel and alternates responsible for site safety,'
response operations, and protection of the public;

d Descnptlon of levels of protection (based on specmed standards) to
be utilized by all personnel;

e. Delineation of Work, decontammation and safe zones; andj o

deﬁmttons of the movement of zones;

f. Descripftion of decontamination procedures for personnel and
equipment, and handling and removal of disposable clothing or equipment;

g. Incidental emergency procedures which address emergency care
for personnel injuries and exposure problems, and containment measures..
These . procedures shall include evacuation routes, internal and external
communications procedures for response to fire, explosion, or other
emergencies, the name of the nearest hospital and the route to that hospital.
Local agencies with the capability to respond to emergencies shall be identified
and their capabilities shall be described. A description of the procedures for
informing the community of these measures shall be outlined.

h. Description of the personhel medical surveillance program in effeét;

i Description of monitoring for personnel safety;

- Description of routine and special personnel training programs; and

k. Descnptlon of an air monitoring program to determine
concentrations of airborne contaminants to which workers on-site and persons
near the site boundary may be exposed. The results of work-zone air monitoring

may be used as a ftrigger for implementing site-boundary air monitoring,
additional control measures, and/or cessation of work.

C. Description of Remedial Design Tasks

The RD Work Plan shall include a detailed description of all other RD tasks (see
Sections IV. and V., above) to be performed, along with a schedule for performance of
those tasks. Such tasks shall include, at a minimum, the preparation of the RD Reports
required by Section VII., below, and tasks necessary to ensure compliance with ARARs,
as outlined herein and in the ROD. The RD Work Plan shall include an outline of the
requirements of the RD Reports.




1. | Acéess and Other Approvals

The RD Work Plan shall mclude descnptzons of any approvals which Setﬂmg
Defendants will need to comply with the Consent Decree, with the exception of .
those approvals needed from the EPA. This description shall detait how such
approvals will be sought, and shall include a schedule for obtaining all necessary
approvals. Such approvals shall include the consent of owners of property at or
~near the site regarding access to conduct sampling, monitoring, remediation,
- restoration or other activities, in accordance with the Consent Decree, and
approval from any off-site facility accepting waste materials from the Sites. This:
description shall be amended if subsequent approvals are required.

2. Remedial Desan Schedules Draft Scheduie for Remedial Action, and
Momtonng : :

The RD Work Plan shall include a schedule covering all RD activities, including
but not limited to, the submittal of the RD Reports listed in Section Vil below.
The RD Work Plan shall also include a draft schedule for RA and monatormg
activities. The schedule shall be in the form of a task/subtask activity bar chart or
critical path method sequence of events.

The draft schedule for RA and monitoring activities may be revised during the
remedial process, subject to the EPA's approval.

The RD schedule shall provide for completion and subrﬁittal to EPA of the Final
RD Report within ten (10) months of EPA’s written approval of the RD Work Plan.

The draft schedule for the RA for the ARC Site shall provide for completion of the
submittal to EPA of the Final RA Report within eighteen (18) months of EPA’s
written notification of approval of the RA Work Plan or entry of the Consent
Decree, whichever is later.

VI. APPROVAL OF REMEDIAL DESIGN WORK PLAN

EPA will either approve the RD Work Plan, or require modification of such plan, in
accordance with the procedures set forth in Section X! of the Consent Decree. Settling
Defendants shall implement the EPA-approved RD Work Plan in accordance with the
schedules contained therein.

Vil. REMEDIAL DESIGN

Settling Defendants shall perform the RD activities in conformance with the RD Work
Plan approved by the EP:A and within the time frames specified in the RD schedule
contained therein. The RD shall include the preparation of a Preliminary RD Report
(35% completion), a pre-final RD Report (95% completion) and a Final RD Report
(100% completion). '




- A. Preliminary, Pre—Fina! and Final Remedial Design Reports

- The reports shaﬂ be submitted to the EPA and NJDEP in accordance w_itﬁ the

schedule set forth in the approved RD Work Plan. Each RD report shall include
a discussion of the design criteria and objectives, with emphasis on the capacity

-and ability to meet design objectives successfully. Each report shall also include
_the plans and specifications that have been developed at that point in time, along

with a design analysis. The design analysis shall provide the rationale for the
plans and specifications, including results of all sampling and testing performed,.
supporting calculations and documentation of how these plans and specifications

- will meet the requirements of the ROD and shall provide a discussion of any

impacts these findings may have on the RD. The design reports shall also
include the following items (to the extent that work has been performed regarding
the :tems)

1. A technical specification for photographic documentatlon of the
remedial constructxon work; :

2. A discussion of the ménhe‘r in which the = RA will achieve the
Performance Standards;

3. A plan for establishing institutional controls (i.e., deed restrictions);
and ~ ‘ '
4. A draft schedule for RA activities, and a preliminary schedule for

monitoring activities.

B. Additional Preliminary Remedial 'Desiqn Report Requirements

The preliminary RD report shall include; the design criteria, a discussion and
evaluation of the RD activities listed under Section |V., above, and their results,
preliminary design drawings showing general arrangement of all RA work
planned, and, to the extent available, items C.1. and C.2 below.

C. Additional Pre-Final and Final Remedial Design Report Requirements

The pre-final and final RD reports shall include final plans and specifications,
and, shall also include:

1. A discussion of the nﬂanner in which the design components =

detailed in Section IV, above, for the RA are considered in the design;

2. Table:;of Contents for the specifications, including a listing of items
from the Construction Specifications Institute master format that are expected to
be included in the construction specifications. This master format is presented in




the Construction Specifications Institute's Manual of Practice; 1985 edition,
available from the Construction Specifications Institute, 601 Madison Street,
Alexandna Virginia 22314, :

3.  Engineering plans representing an accurate identification of exxstmg
site conditions and an illustration of the work proposed. Typical 1tems to be
provided on such drawings include, at a minimum, the following:

a.  Title sheet including at least the title of the project, a key
map, the name of the designer, date prepared, sheet index, and
EPA/NJDEP Project identification; ’ B

: b.,v All property data including owners of record for all pr‘opéfti’es
within 200 feet-of the Sites;

c.. A site survey including the distance and beanng of all
propenty lines that identify and define the project site;

d. All easements, rights of way, and reservations;

e. All buildings, structures, wells facilities, and equxpment
(existing and proposed) if any;

f. A topographic survey, including existing and proposed
contours and spot elevations for all areas that will be affected by the
remedial activities, based on U.S. Coast and Geodetic Survey data;

g. All utilities, existing and proposed,

h. Location and identification of all significant natural features :
including, inter alia, wooded areas, water courses, wetlands, flood hazard
areas, and depressions;

1. Flood hazard data and 100-year and 500-year flood plain
delineation; : '

J North arrow, scale, sheet numbers and the person
responsible for preparing each sheef;

k. Decontamination areas, staging areas, borrow areas and
stockpiling areas;

I Miscellaneous detail sheets;

T
’

m. Definitions of all symbols and abbreviétions; and



' n. A specification for a sign at the site. The sign should
describe the project, the name of the contractor performing the RD/ RA
work or the PRP Group, state that the project is being performed under
EPA oversight, and provide EPA contact for further information.

4, Survey work that is appropriately marked, recorded and mterpreted 3
for mappmg property easements and design completton

5. Drawings of all proposed equipment, improvements, detads and all
other construction and installation items to be developed in accordance with the
current standards and guidelines of the State of New Jersey. Drawings shall be

of standard size, approximately 24" x 36". A list of drawing sheet titles will be
- provided;

_ 6. Engineevring plans (as necessary) indicating, at a minimum, the
~ following: ' S ‘
a. Site secdrity measures;
b. Roadways; and
C. Electrical, mechanicél, structyrai; as required.
7. Any value engineering proposals.

8. A Construction Quality Assurance Project Plan (CQAPP), which
shall detail the approach to quality assurance during construction activities at the
Sites, shall specify a quality assurance official (QA Official), independent of the
RA Contractor, to conduct a quality assurance program during the construction
phase of the project. The CQAPP shall address sampling, analysis, and
~monitoring to be performed during the remedial construction phase of the Work.
Quality assurance items to be addressed include, at a minimum, the following: -

a. Inspection and certiﬁcatioh of the Work:
b. Measurement and daily logging;
o Field performance and testing;

- d. As built drawings and logs; and

e. /Testing of the RA Work to establish whether the design
speciffcations have been attained.




9. A report describing those efforts made to secure access and
institutional controls and obtain other approvals and the results of those efforts
(see Sections IV. G, and V.C., above). Legal descriptions of property or
easements to be acqurred shall be provrded along with the final engineer’s
construction cost estimate.

10. ~ A plan for 1m‘p!ementétiOn' of construction and construction
oversight. '

11. A method for selection of the‘conStructioh contractor(s).

12.  An engineer's construction cost estrmate (ﬁnal estimate shall be
rncluded in Fmal RD).

| 13. A proposed schedule for rmplementmg all of the above.

Vi APPROVAL OF REMEDIAL DESIGN REPORTS

A EPA will review and comment on the RD Reports. Settling Defendants shall
_ make those changes required by the EPA's comments/modifications.in accordance with
the procedures set forth in Section Xl of the Consent Decree

B. Changes required by EPA's comments on the Prehmrnary RD Report shall be
made in the Pre-final RD Report. Changes required by EPA's comments on the Pre-
final RD Report shall be made in the Final RD Report.

- C.  EPA will either approve the Final RD Report or require modifications, in
accordance with the procedures set forth in Section X1 of the Consent Decree.

IX. REMEDIAL ACTION

A. Within sixty (60) days of EPA’s approval of the Final Design Report, Settling
Defendants shall award a contract for the RA at the ARC Site, Settling Defendants shall
notify EPA in writing of the name, title, and qualifications of any construction contractor
proposed to be used in carrying out work under this Consent Decree. With respect to
any proposed construction contractor, Settling Defendants shall demonstrate that the
proposed construction contractor has a quality system that complies with ANSI/ASQC
E4-1994, “Specifications and Guidelines for Quality Systems for Environmental Data
Collection and Environmental Technology Programs (American National Standard,
January 5, 1995), by submitting a copy of the proposed project manager's QMP. The
QMP should be prepared in accordance with the specifications set forth in “EPA
Requirements for Quality Management Plans (QA/R-2),” (EPA/240/B-01/002, March
2001) or equivalent documegntation as determined by EPA. EPA shall thereafter provide
written natice of the name(s) of the contractor(s) it approves, if any. Settling Defendants
may select any approved contractor from that list and shall notify EPA of the name of
the contractor selected within twenty one (21) days of EPA's designation of approved




contractors. If at any time Settling Defendants proposes to change the construction
-contractor, Settling Defendants shall notify EPA and shall obtain approval from EPA as

provided in this paragraph, before the new construction contractor performs any work
~ under this Consent Decree. If EPA disapproves of the selection of any contractor as the
construction contractor, Settling Defendants shall submit a list of contractors that would

be acceptable to them to EPA within thirty (30) days after receipt of EPA'S disapproval
of the contractor prevuousty selected.

B.  Within SIxty (60) days of the award of the RA contract, Séttling Defendants shall E
. submit an RA Work Plan for remedial construction activities at the ARC Site. The RA.
Work Plan shall include, at a mmimum the following items:

i)  If applicable, a “Request for Modification of Appmved Final RD Report;"
including any. requests for modification of the approved Final Design Report,
based on construction methods identified by the contractor(s), or proposed
- modification of the construction schedule developed under Section Vil., above, or
any other requests for modification, subject to EPA approval in its sole ‘discretion

i) A Site Management Plan (SMP) for RA activities. The SMP for RA shall
include, at a minimum, the following items:.

(1) Tentatlve identification of the RA Project Team (including, but not
limited to the Construction Contractor). : ,

(2) A final schedule for the completion of the RA and all major.tasks
therein,- as well as a schedule for completion of required plans and other
dehverables (see Section V. C., above).

- (3) - Methodology for implementation of the Construction Quahty
Assurance Pro;ect Plan (developed during the RD).

(4) Procedures and plans for the decontamination of construction
equipment and the disposal of contaminated materials.

B (5) Methods for Satisfying any permitting requirements.

(6) Discussion of the methods by which construction operations shall
proceed. Discussion shall include the following:

(a)  Timing of and manner in which activities shall be sequenced:;

(b)  Preparation of the Sites including security, utilities,
decontaminafion facilities, construction trailers, and equipment storage;

«
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(c) Coordination of construction activities;



(d)  Site maintenance during the RA;

(e) Coordination with local authorities regarding contlngency
planmng and potential traffic obstructlon and

4] Entry and access to _the' Sites during the construction |
period(s) and periods of inactivity, including provisions for
decontamination, erosion control, and dust control. ' :

(7)  Identification of all off-site facilities to which site material will be
- sent, and description, for each facility, of the proposed materials for d:sposai and
method of management of those matenals '

(8) Implementation of the photograph/shde plan to record the progress
of the remed;al constructlon work.

9) Discussion of construction quality control, including: :

(a) Methods of performing the quality 'conirol inspeCiions, '
including when inspections should be made and what to look for;

(b) Control testing procedures: for each specific. test. - This
includes information which authenticates that personnel and laboratories
performing the tests are qualified and the equipment and procedures to be
used comply with applicable standards;

(o Procedures for scheduling and managing submittals,
including those of subcontractors, off-site fabncators suppliers, and._
purchasing agents; -

(d) Reporting procedures including frequency of reports and
report formats; and

(e) Procedures to be used to determine whethe‘f performance
standards are being achieved, and reporting procedures and frequency for
results of such testing.

(i) A Quality Assurance/Quality Control Project Plan (QAPP) for the Remedial
Construction phase of the Work shall be prepared consistent with EPA
Requirements for Quality Assurance Project Plans for Environmental Data
Operations, (EPA QA/R-5, October 1998) (see Section V. A., above, for QAPP
requirements).

(iv) An updated:;HSCP for the RA phase of the Work (see Section V. B,
above, for HSCP requirements). The HSCP shall address health and safety
measures to be implemented and observed by construction personnel, as well as




recommended health and safety measures for the adjacent community and

general public. The HSCP shall include the name: of the person responsible in

the event of an emergency situation, as well as the necessary. procedures that
- must be taken in the event of an emergency, as outlined i in the Consent Decree.

C Approval of Remedra{ Action Work Plan

EPA will either approve the RA Work P!an or require modification of it in accordance
-~ with the procedures set forth in Section Xl of the Consent Decree.

A_ D. Pen‘ormance of Remedrai Action

,. i) Upon the EPA's written approval of the RA Work Plan for the ARC Site,
Settling Defendants shall initiate and perform the remedial action in accordance with the -

RA Work Plan and the approved Final Desrgn Report which includes the approved RA
schedule T

ii) During performance of the RA, Settling Defendants may identify and
request EPA approval for field changes to the approved RA Work Plan for the ARC Site,
Final Design Report and RA schedule, as necessary, to complete the work. EPA will
either approve, disapprove, or require modification of any requests for field changes in
accordance with the procedures set forth in Section X! of the Consent Decree.

X. PRE-FINAL AND FINAL INSPECTIONS REMED!AL ACTION REPORT NOTICE
OF CONSTRUCTION COMPLETION '

A. At least fourteen (14) days prior to the completion of construction, Settling
Defendants and their contractor(s) shall be available to accompany EPA personnel
and/or their representatives on a pre-final inspection. The pre-final inspection shall
“consist of a walkover of the Sites to determine the completeness of the construction its
consistency with the RD Reports, the Consent Decree, the ROD and applicable federal
and state laws, rules, and regulations. '

B. Following the pre-final inspection, EPA will either specify the necessary
corrective measures to the construction phase of the RA, or determine that construction
is complete. If EPA requires corrective measures, Settling Defendants shall undertake
the corrective measures according to a schedule approved by EPA. Within fourteen
(14) days after completion of the construction of the corrective measures, Settling
Defendants and their contractor(s) shall be available to accompany EPA personnel or
their representatives on an inspection as provided for in the preceding paragraph. Said
inspection will be followed by further directions and/or notifications by EPA as provided
above in this paragraph.

C. Within twenty-one (é1} days of the date that Settling Defendants concludes that
they have met the Performance Standards as specified in the ROD and this SOW,
Settling Defendants shall schedule and conduct a final inspection to be attended by




Settling Defendants, EPA, NJDEP, and/or their respective representatives. The final
inspection will consist of a walk-through of the project to determine the completeness of
the . RA and its consistency with the ROD, this SOW, and the consent decree. EPA
may direct’ Settling' Defendants to correct any deficiencies identified during the
inspection. Settling Defendants shall implement the tasks necessary to correct any
deficiencies in accordance with the specnﬁcattons and schedules established by EPA

D. Within fourteen (14) days of completion of the tasks, Setﬂmg Defendants shall be
available to accompany EPA and NJDEP personnel and/or their respective
 representatives on a follow-up inspection.  Within thirty (30) days of EPA's .
determination that construction is complete as set forth in Subsection B, above, Settling .-
Defendants shall submit a Draft RA Report, as set forth in Subsection E , below.

E.  The Draft RA Report for the Atlantic Resources site set forth in Subsection D,
above, shall include the following sections

i) Introduction

(1) lnclude a brief description of the location size, envaronmental‘
setting, and operational history of the Sites.

(2) Describe the operations and waste management practices that
contributed to contamination of the Sites.

(3)  Describe the regulatory and enforcement history of the Sites.

(4) Describe the major findings and results of site investigation
activities.

(5)  Describe prior removal and remedial activities at the Sites.
i) Background

)] Summarize requirements specified in the ROD. Include information
on the cleanup goals, institutional controls, monitoring requirements,
operation and maintenance requirements, and other parameters
applicable to the design, constructlon operation, and performance of the
RA. :

(2)  Provide additional information regarding the basis for determining
the cleanup goals, including planned future land use.

(3)  Sumngarize the RD, including any significant regulatory or technical
consideratiofis or events occurring during the preparation of the RD.




(4) " Identify and briefly discuss any ROD amendments, explanation "of

significant differences, or technical impracticability waivers.

i)  Construction Activities

(1) Provide a step- by-step summary descnptxon of the -activities .

undertaken to construct and implement the RA (e.g., mobilization and site

preparatory work; operation of the treatment/stabilization technology:

associated site work, such as fenc:ng and water coliectaon and. control;
- and sampling activities). -

2) Refer the reader to the Appendlces for charactensttcs s:te‘

condmons and operatlng parameters for the system.

- iv) Chronology of Events

1) Prov:de a tabular summary that fists the major events for the RA -
and associated dates of those events, starting with ROD Slgnature

(2) Include significant milestones and dates, such as, RD submittal
and approval;, ROD amendments; mobilization and construction for the remedy;
significant operational events such as treatment system, apphcatlon start-up,
monitoring and sampling events, system modifications, operational down time,
variances or noncompliance situations, and final shutdown or cessation of
operations; final sampling and confirmation-of-performance results; requir‘ed

inspections; demoblhzatlon and startup of post-construction operatlon &

maintenance activities.

V) Performance Standards and Construction Quality Control

a. Describe the overall performance of -the technology in terms of
comparison to Performance Standards.

b. For treatment remedies, identify the quantity of material treated, the
strategy used for collecting and analyzing samples, and the overall results from
the sampling and analysis effort.

c.  Provide an explanation of the approved construction quality
assurance and construction quality control requirements or cite the appropriate
reference for this material. Explain any substantial problems or deviations.

d. Provide an assessment of the performance data quality, including

~ the overall qualitys of the analytical data, with a brief discussion of QA/QC

procedures followell, use of a QAPP, comparison of analytical data with data
quality objectives. '




vi) Final'lnspection and Certifications

a. Report the results of the various RA contract mspectlons and
- identify noted deficiencies.

b Briefly describe adherence to health and safety- requirements while
implementing the RA. Explain any substantial problems or deviations.

o Summarize details of the institutional controls (e.g., the type >of
institutional control, who will maintain the control, who will enfdrce the control).

d.  Describe results of pre—CetrtiﬁcatiOn inspection.

e.  This section shall include a certification statement, signed by a
responsible corporate official of one or more of the Settling Defendants or by the
Settling Defendants' Project Coordinator, which states the following:

“To the best of my knowledge, after thorough investigation, | certify that the information
contained in or accompanying this submission is true, accurate and complete. | am
-aware that there are significant penalties for submitting false information, including the
.possibility of fine and imprisonment for knowing violations."

vii) Summéry of Project Costs

a. Provide the actual final costs for the project. If actual costs are not
- available, provide estimated costs.

b. Provide the costs previously estlmated in the ROD for the selected
remedy including, as applicable, RA capital costs, RA operating costs, and
number of years of operation. Adjust the estimates to the same dollar basis year
as the actual project costs, and provide the index used.

C. Com'pare actual RA costs to the adjusted ROD estimates. If
outside range of -30 to +50 percent, explain the reasons for differences.

d. For treatment remedieé, calculate unit costs‘based on the sum of
the actual RA capital and RA operating costs divided by the quantity of material
‘treated.

e. Refer the reader to the Appendix for a detailed breakdown of costs.

-viii)  Observations and Lessons Learned

Provide site—speciﬁc observations and lessons learned from the project,
highlighting successes and problems encountered and how they were resolved.




ix) Contaet lnformation "

Provide contact lnformatxon (names, addresses, phone numbers, and
contract/reference data) for the major des:gn and remediation contractors, as
applicable. :

X) Appendices: Cost and Performance‘Summary

a. The specific pararheters'for documenting cost and p‘efformence
information are presented in the Guide to Documenting and Managing Cost and
Performance Information for Remedlation Projects, EPA 542-B- 98-007

b. Identify the matnx charactenstlcs and site conditions that most
affected the cost and performance, the correspondmg values measured for each

~ characteristic or condition, and the procedures used - for measunng those
characteristics or conditions.

C. Identify the operating parameters specified by the remed:at:on
contractor that most affected the cost and performance, the corresponding
values measured for each parameter, and the procedures used for measuring
those parameters.

- d. Provide a detailed breakout of the actual RA capital costs.

€. Provide supplemental information in appendices to the RA Report.
These could include a map of the Sites and operable unit, supplemental
performance information, and a list of references. :

f. EPA will either ap_brove the Draft RA Report, thus making it the
Final RA Report, require modifications, and/or require corrective measures to

fully and properly implement the RA(s), in accordance with Subsection X.B. or C.,
above.

Xl. INTERIM MONITORING PLAN

A. Within 60 days after lodging of the Consent Decree, the Settling Parties shall
submit to EPA an Interim Monitoring Plan (“IMP”) to evaluate ground-water conditions at
the ARC Site during the implementation of the RD and RA.

B. The IMP shall include:

1. A plan for rponitoring the ground-water at the ARC Site on a quarterly
basis, unless a decfease in sampling frequency has been approved by EPA.

2. A QAPP for IMP activities consistent with Section V.A., above.
3. An HSCP for IMP activities; .




4. A deecription of work to be performed under the IMP; and

5. A IMP schedule that identifies the frequency of momtonng and when these
activities commence.

C.  EPA will either approve the IMP Pian or require modification of it, in accordance
with the procedures set fodh in the Consent Decree.

-~ D. -The Setﬂsng Parties may request Iess frequent samp!mg subject to EPA’
approval. , v

Xll. LONG-TERM MONITORING PLAN

A. . Within sixty (60) days of approval of the Remedtal Action Report, the Setﬂmg
: partles shall submit to EPA a long-term Momtonng (“LTM") Pian.

B. The LTM Plan shali |nclude, at a minimum, the followmg:

1. A plan to monitor the ground-water at the ARC site on a quarterly basis,.
unless a decrease in sampling frequency has been approved by EPA.

2. A QAPP for LTM activities consistent with Section V.A., above.
3. An HSCP for LTM activities; ,
4. A description of work to be performed under LTM activities; and

5. A LTM schedule; that tdentn‘les the frequency of monitoring and when
these activities will commence.

" C. EPA will either approve the LTM Plan, or require modification of it, in accordance
with the procedures set forth in Section XI of the Consent Decree.
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APPENDIX D

.to Consent Decree in the matter of
‘United States of America v.
relating to the Atlantic Resources Corp. Superfund Site
form of :

ENVIRONMENTAL PROTECTION EASEMENT

[in the event deed restrictions have been finalized at the time this ‘eas_eme‘nt is

-executed, add: AND DECLARATION OF 'RESTRICTIVE COVENANTS]

Th«s Envuronmental Protection Easement [ln the event deed restrictions have
been finalized at the time this easement is executed, add: and Declaration of

Restrictive Covenants] i is made this _____ day of __,200__byand
between , ("Grantor")], havingan ~
addressof | _ , ; . and

, (“Grantee”) having an address of

WITNESSETH:

WHEREAS, Grantor is the owner of a parcel of land located in the county of
Middlesex, State of New Jersey, more particularly described on Exhibit A
attached hereto and made a part hereof together with any buildings and
improvements thereon and appurtenances thereto (the "Property"); and

WHEREAS, the Property is part of the Atlantic Resources Corp. Superfund Site

("ARC Site"), which the U.S. Environmental Protection Agency ("EPA"), pursuant

to Section 105 of the Comprehensive Environmental Response, Compensation

and Liability Act ("CERCLA"), 42 U.S.C. § 9605, placed on the National Priorities

List, as set forth in Appendix B of the National Oil and Hazardous Substances

- Pollution Contingency Plan (“NCP”), 40 C.F.R. Part 300, by publication in the
Federal Register on September 5, 2002, Fed. Reg. __;and

WHEREAS, in a Record of Decision dated September 30, 2004 (the "ROD"), the
Regional Administrator of EPA Region |l selected, and the State of New Jersey
concurred with, a remedial action for the ARC Site, which provides, in part, for
‘the following actions: (1) excavation of contaminated soils for transport for

~ disposal or treatment; (2) backfilling and grading of all excavated areas with
clean fill; (3) institutional controls, such as a deed notice or covenant, to prevent
exposure to contamijhated residual soils that may exceed levels that would allow
for unrestricted use,"(4) institutional controls, including a Classification Exception
Area, to restrict the installation of wells and the use of groundwater in the area of
groundwater contamination; and (5) implementation of a long-term groundwater




sampling and analysis program to monitor the nature and extent of éroundwater
contamination at the Site, in order to assess the migration.and possible
attenuation of the groundwater contamination over time; and

WHEREAS, grantee has agreed to perform the
- remedial action selected in the ROD for the ARC Site in accordance with the
Consent Decree: and

WHEREAS, the patrties hereto have agreed that Grantor shall grant [in the event
deed restrictions have been finalized at the time this easement is executed
replace: “an easement” with “a permanent easement’] an easement and -
covenant to provide a right of access over the Property to the Grantee [or the
United States on behalf of the EPA and its representative] for purposes of
implementing, facilitating and monitoring the response action; and [in the event
deed restrictions have been finalized at the time this easement is executed add:
to provide a means of enforcing the restrictions imposed on the Property
pursuant to the Consent Decree that will run with the land for the purpose of
protecting human health and the environment;]

NOW, THEREFORE:

Grant: Grantor, on behalf of itself, its successors and.assigns, in consideration of
the terms of the Consent Decree in the case of United States of America v.

, Civ. No. United States District Court for the District of _
New Jersey (“Consent Decree”) and other good and valuable consideration, does
hereby give, grant, covenant and declare in favor of the Grantee that the
Property shall be subject to the rights of access set forth below in paragraph 5,
and does give, grant and convey to the Grantee with general warranties of title
the {in the event deed restrictions have been finalized at the time this easement
is executed, add: perpetual] right to enforce the rights of access [in the event .
deed restrictions have been finalized at the time this easement is executed, add:
and restrictions on use imposed pursuant to the Consent Decree, and delete
“during performance of the Work”™] during performance of the Work in the area of
the Property to which the easement is granted. '

‘Purpose: ltis the purpose of this instrument to convey to the Grantee an
easement which will run with the land, for access for the purpose of conducting
any activity related to, the Consent Decree [in the event deed restrictions have
been finalized a the time this easement is executed, add: and for the purpose of
enforcing land/water use restrictions or other restrictions imposed pursuant to the
Consent Decree]. '

Restrictions on use: ; The following restrictions on use apply to the use of the
Property, run with the land and are binding on the Grantor: Institutional Controls
in the form of deed restrictions and/or deed notices may be required to restrict

2




exposure to contaminated residual soils at the ARC Site that may exceed levels
that would allow for unrestricted use and for the purpose of restricting the
installation of wells and the use of ground water until ground water cleanup
standards are achieved. If such Institutional Controls are required, Settling
Defendant shall secure Institutional Controls in accordance with the procedures
set forth in the Consent Decree. The restrictions shall be maintained until EPA
notifies Settling Defendant that EPA has determined, after a reasonable
opportunity for review and comment by the State of New Jersey, that the
~ restrictions may be lifted from the Site, or a portion of the Site, wuthout posmg a
threat to human health and the environment.
Modification or termination of restrictions: The restrictions on use specified in the
preceding paragraph of this instrument may only be modified, or terminated in
whole or in part, in writing, by the Grantee, with the prior consent of EPA,
provided, however, that any modification or termination of said restrictions shall
not adversely affect the remedy selected by EPA for the ARC Site. If requested
" by the Grantor, such writing will be executed by Grantee in recordable form.

 Terms of Right of access: A right of access to the Properfy at all reasonable
times for the following purposes shall run with the iand and be binding on
Grantor:

a. monitoring the Work;

b. -verifying any data or information submitted to the United States (or -
the State);

C. conducting investigations relating to contamination at or near the
ARC Site;

d. obtaining samples;

e. assessing the need for, plannmg, or implementing addmonal

response actions (e.g., as set forth in paragraph 19 of the Consent
Decree) at or near the ARC Site;

f. implementing the Work pursuant to the conditions set forth in
Paragraph __ of the Consent Decree; a
g. inspecting and copying records, operating logs, contracts, or other

documents maintained or generated by Settling Defendant or its
- agents, consistent with Section XXIV (Access to Information) of the
Consent Decree;
h.  assessing Settling Defendant’'s compliance with the Consent

Decree; and

i determining whether the ARC Site or other property is being used
in a manner that is prohibited or restricted; or that may need to be
prohibited or restricted, by or pursuant to the Consent Decree;

-
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[in the event that deed restrictions have been ﬁnélized at the time this easement .
is executed, add: (j) enforcing restrictions, or any modifications thereto, on use
imposed pursuant to the Consent Decree.]

f. Reserved rights of Grantor: Grantor hereby reserves unto itself, its
successors, and assigns, all rights and privileges in and to the use of
the Property which are not incompatible with the restrictions, controls
nghts covenants and easements granted herem '

g. Federal authority: Nothing in this document shall limit or othenmse
affect EPA's rights of entry and access or EPA’s authority to take -
response actions under CERCLA, the NCP, or other federal law.

h. No public access and use:f No right of access or use by the general
-public to any portion of the Property is conveyed by this instrument.

i. Public notice: Grantor agrees to include in each instrument conveying
any interest in any portion of the Property, including but not limited to
deeds, leases and mortgages, a notice which is in substantially the.
following form:

NOTICE: THE INTEREST CONVEYED HEREBY IS
SUBJECT TO AN ENVIRONMENTAL PROTECTION

EASEMENT, DATED ,20__, RECORDEDIN
THE COUNTY CLERK’S OFFICE, COUNTY,
STATE OF NEW JERSEY, ON ,20__,IN
BOOK , PAGE , IN FAVOR OF, AND

ENFORCEABLE BY, THE [ins [msert name of grantee] AND
BY THE UNITED STATES OF AMERICA AND THE STATE
OF NEW JERSEY AS THIRD PARTY BENEFICIARIES.

Within thirty (30) days of the date any such instrument of conveyance is
executed, Grantor agrees to provide Grantee and EPA with a certified true copy
of said instrument and, if it has been recorded in the public land records, its
recording reference.

j. Enforcement: The Grantee shall be entitled to enforce the terms of this
instrument by resort to specific performance. All remedies available
hereunder shall be in addition to any and all other remedies at law or in
equity, including CERCLA. Any forbearance, delay or omission to
exercise Grantee’s rights under this instrument in the event of a breach
of any term of this instrument shall not be deemed to be a waiver by
the Grantge of such term or of any of the rights of the Grantee under
this instrurhent.




k. Waiver of certain defenses: Grantor hereby waives any defense of
laches, estoppel, or prescription.

I. Covenants: Grantor hereby covenants to and with the Grantee and its
assigns, that the Grantor is lawfully seized in fee simple of the:
Property, that the Grantor has a good and lawful right and power to sell
and convey it of any interest therein, subject only tothe encumbrances
listed in Exhibit B, that the Property is free and clear of encumbrances .

- and that the Grantor will forever warrant and defend the title thereto
and the quiet possession thereof.

m. Notices: Any notice, demand, request, consent, approval or
communication under this instrument that either party desires or is
required to give to the other shall be in writing and shall either be -
served personally or sent by first class mail, postage prepald '
addressed as foliows

To Grantor: : " To Grantee:

A copy of each such communication shall also be sent to the following: -
To EPA: - To NJDEP;

Chief, New Jersey Superfund Branch [Insert name and address]
Emergency and Remedial Response Division
U.S. Environmental Protection Agency, Region Il
290 Broadway, 19th Floor
New York, NY 10007-1866
Attention: Atlantic Resources Corp Superfund Site
Remedial Project Manager

and to:

Chief, New Jersey Superfund Branch
Office of Regional Counsel
U.S. Environmental Protection Agency, Region
290 Broadway, 17th Floor s,
New York, NY 10007-1866"
Attention: Atlantic Resources Corp. Superfund Site Attorney

n. General provisions:




a) Controlling law: The mterpretatlon and performance of this mstrument
shall be govemed by the laws of the State of New Jersey.

b)  Liberal construction: Any general rule of construction to the contrary
notwithstanding, this instrument shall be liberally construed in favor of the grant
to effect the purpose of this instrument and the policy and purpose of CERCLA.
If any provision of this instrument is found to be ambiguous, an interpretation
consistent with the purpose of this instrument that would render the provision =
valid shall be favored over any interpretation that would rende’r it invalid.

. C) Severability: If any provision of this mstrument or the apphcatlon of lt to

any person or circumstance, is found to be invalid, the remainder of the v

_ provisions of this instrument, or the application of such provisions to persons or

~circumstances other than those to which it is found to be lnvalld as the case may
‘be, shall not be affected thereby

d) Entire aqreement: This instrument and those portions of the Consent
Decree to which it refers set forth the entire agreement of the parties with respect
to rights and restrictions created herein; provided that nothing in thas mstrument '
shall be deemed to alter or modify the Consent Decree.

e) . No forfeiture: Nothing contained herein will result in a forfeiture or
reversion of Grantor's title in any respect. '

f) Joint ebLgat|on If there are two or more parties identified as Grantor

herein, the obligations imposed by this instrument upon them shall be joint and
several.

g) Successors: The covenants, easements, terms, conditions, and
restrictions of this instrument shall be binding upon, and inure to the benefit of,
the parties hereto and their respective personal representatives, heirs,
successors, and assigns and shall continue as a servitude running in perpetuity -
with the Property. The term "Grantor", wherever used herein, and any pronouns
used in place thereof, shall include the persons and/or entities named at the
beginning of this document, identified as "Grantor" and their personal
representatives, heirs, successors, and assigns. The term “"Grantee", wherever
used herein, and any pronouns used in place thereof, shall include the persons

~ and/or entities named at the beginning of this document, identified as "Grantee"
and their personal representatives, heirs, successors, and assigns.

h) Captions: The captions in this instrument_have been inserted solely for
convenience of reference and are not a part of this instrument and shall have no
effect upon construgtion or interpretation.




i)  Counterparts: The parties may execute this instrument in two or more
counterparts, which shall, in the aggregate, be signed by both parties; each
counterpart shall be deemed an original instrument as against any party who has
signed it. In the event of any disparity between the counterparts produced the .
-recorded counterpart shall be controlling.

) Thll’d Party Beneficiary: Grantor and Grantee hereby agree that EPA and
NJDEP shall be, on behalf of the public, third-party beneficiaries of the benefits,

" rights and obligations conveyed to Grantee in this instrument; provided that
nothing.in this instrument shall be construed to create any obhgatlons on the part
of EPA or NJDEP.

L TO HAVE AND TO HOLD unto the Grantee and its asmgns forever.




IN WITNESS WHEREOF,‘Gr‘a_ntorAhas cauéed this instrument to be signed in its

name.
Executedthis . dayof - .~ 200 .
By:
_ its:
STATEOF _______ )
S : ’ )-ss
COUNTYOF . -~ ) -
Onthe day of ___inthe yéar - béfo're me pérsOn'aHy came
A ; ; to me known, who, being duly sworn, did depose and say that
he/shelthey reside(s) in » _[if the place of residence is in a city, include

the street and street number, if any, thereof]; that he/she/they is [are] the [president or-
other officer or director or attorney in fact duly appointed] of the [name corporation], the
corporation described in and which executed the above instrument; that he/she/they
know(s) the seal of said corporation; that the seal affixed to said instrument is such
corporate seal; that it was so affixed by authority of the board of directors of said
corporation, and that he/she/they signed his/her/their name(s) thereto by like authority.

Witness my hand _andﬁofﬁéial seal hereto affixed the day and year written above.

Notary Public in and for the
State of

My Commission Expires:




This instrument is accepted this _ dayof , 200

[insert name of ’gfantee]

By
STATEOF _____ )
v ) ss
~ COUNTY OF )
On the . dayof ___inthe year _before me persohaﬂy came
to me known who, being duly sworn, did depose and say that-
he/she/they restde(s) in ________[if the place of residence is in a city, include

the street.and street number if any, thereof]; that he/she/they is {are] the [president or
“other officer or director or attorney in fact duly appointed] of the [name corporation], the
corporation described in and which executed the above instrument; that he/she/they
know(s) the seal of said corporation; that the seal affixed to said instrument is such
corporate seal; that it was so affixed by authority of the board of directors of said
corporation, and that he/she/they signed his/her/their name(s) thereto by like authority.

Witness my hand and official seal hereto affixed the day and year written above.

Notary Pubhc in and for the
State of :

My Commission Expires:

, Attéchments: Exhibit A - legal description of the Property
Exhibit B . List of encumbrances




ARC/HRDD RD/RA TRUST AGREEMENT

'THIS TRUST AGREEMENT is made as of this day of , 2006,
by and among the parties identified on Appendix A attached hereto (*Transferors”), whose

~authorized representatives have executed this. Agreement, and de maxtmzs inc. ("Trustee"),

whose authorized representative has executed this Agreement;

WHEREAS the United States Environmental Protection Agency (“EPA”) alleges there
have been releases and threats of releases of hazardous substances at the Atlantic Resources

Corporation Superfund Site ("ARC Site") and the Horseshoe Road Drum. Dump portion of the -

Horseshoe Road Superfund Site ("HRDD Site") in Sayreville, New Jersey -(hereinafter,
collectively referred to as the “Sites”), and, as a result, the EPA designated the Sites as

Superfund sites by placing them, pursuant to Section 105 of CERCLA, 42 U.S.C. Section 9605,
on the National Pnormes List;

‘\ WHEREAS EPA has 1ncurred costs for response actions in connection with both the
ARC and HRDD Sites; =

WHEREAS Transferors and the “Settling Federal Agency” as defined below have
agreed to resolve liability by and between themselves and the EPA to finance costs related to

‘performance of the “Work” on “Operable Unit Two” activities at ARC Site and the HRDD Site,

as prescribed within a Remedial Design & Remedial Action'Consent Decree (Civil Action No.:
, executed on ) (bereinafter the “Consent Decree”) and to resolve claims for

payment of Past and Future Response Costs as more fully defined by and described in saxd
Consent Decree;

WHEREAS the Consent Decree requires the establishment of a trust fund for the receipt
of settlement payments to be made by the “Settling Federal Agency” to Transferors under the
Consent Decree, including the payment of the estimated costs to perform the Work and to
" reimburse EPA for Future Response Costs under the Consent Decree;

WHEREAS Trustee and the Transferors intend to establish a “qualified settlement fund”
under Section 468B of the Internal Revenue Code and the Treasury Regulations thereunder; and

WHEREAS Transferors have entered into a separate agreement between and among
themselves known as the Joint Defense and Participation Agreement For Operable Unit 2 PRP
Group (the “Participation Agreement”) and the ARC/HRDD RD/RA Remediation Trust
Agreement to provide, inter alia, a funding mechanism for meeting the Settling Defendants’
obligations of the Consent Decree. '

NOW THEREFORE, the Trustee hereby agrees it ‘will receive, hold, disburse; invest
and reinvest the Monies coniributed to the trust established herein ("Trust"), subject to the terms,
provisions and conditions hégeinafter set forth:

PR\482736\1




1 DEFINITIONS

1.1 The term “Consent Decree” shall mean the Consent Decree (Civil Action-No.:

, executed on ) providing for the performance of a Remedial
Design/Remedial Action (“RD/RA™) at the Atlantic Resources Corporation Superfund Site
(“ARC Site”) and Remedial Design at the Horseshoe Road Drum Dump portion of the
Horseshoe Road Superfund Site (“HRDD ‘Site”) in Sayreville, New Jersey A copy. of the
Consent Decree is attached hereto as Appendix B.

1.2 The term “Sites" shall mean the ARC Site located at Horseshoe Road, in the City
of Sayreville, Middlesex County, New Jersey designated as Block 256, Lot 2.03 on the
‘Municipal ‘Tax Map of the Borough of Sayreville and any areas where hazardous substances
have migrated therefrom and the HRDD Site shall mean the Horseshoe Road Drum Dump :
portion of the Horseshoe Road Superfund Slte adjacent to the ARC Site as depicted on the map
attached hereto as Appendix C. :

13 The term "Trustee" shall mean de maximis, inc., and any Successor Or suUCCessors
who act as Trustee hereunder. :

1.4 The terms "Transferors" and "Settling Defenaants" shall mean, collectively, the
parties listed on Appendix A whose authorized representatives have executed this Agreement.

1.5  The term "Executive Committee" or "Technical Committee" shall mean the group
of individuals designated by the Transferors to oversee certain aspects of the “Work” and to deal
with the Trustee, as provided herein.

1.6 The term “Settling Federal Agency” shall mean shall mean the United States
Department of Defense, including all of its departments, offices, agencies, activities, commands,
and instrumentalities, which is resolving any claims which have been or could be asserted
against it with regard to the Sites as provided in the Consent Decree.

1.7 The term the "Work" shall mean all activities Transferors are required to perform
under the Consent Decree, except those required by Section XXV (Retention of Records). This
definition of “Work” does not include Remedial Action at the HRDD Site.

1.8 “Operable Unit Two” shall mean those response actions pertaining to sods and
groundwater at the Sites.

: 1.9 "Contractor" shall mean a qualified person or entity designated to perform the
Work on behalf of the Settling Defendants.

“
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1.10  The term "EPA" shall mean the United States Environmental Protection Agency.




2. NAME AND PURPOSE OF THE TRUST.

This Trust establishes the ARC/HRDD RD/RA Trust Fund (the "Trust" or "Fund" ) The
purpose of the Trust is to, obtain, hold, invest, and disburse funds that are necessary to finance
costs that are required for completion of the Work and such other purposes as provided in
Paragraph 55.a.(ii) and 55.b. of the Consent Decree. Howevet, in no event shall the Trust
property be used to pay stipulated penalties that may be required to be paid pursuant to Section
XX of the Consent Decree, nor shall it be used to pay attorney's fees or other litigation costs of-
the Transferors. To fulfill this purpose, the Trustee shall thoroughly familiarize itself with the terms
of the Consent Decree and the Participation Agreement and will take all actions within its power

necessary to ensure that the Consent Decree is fully effectuated with respect to the performancc of -
the Work - -

All property funds contnbuted to this Trust will be contrlbuted by the Grantors and the
Settling Federal Agency and all income and principal of the Trust shall be held and administered
for or distributed to the Transferors subject to the duties and powers of the Trustee.

3. CONTRIBUTION TO THE FUND.

3.1 Initial Payments into the Fund. The Fund will ‘be established upon receipt of
payment to be made by the Settling Federal Agency pursuant to Paragraph 55. a(n) of the
Consent Decree which shall constitute the initial contribution to the Fund.

3. 2 Additional Payments to the Fund. Addltlonal Payments to the Fund w111 be
made by Settling Federal Agency if and only to the extent required by and in compliance with
Paragraph 55.b. of the Consent Decree. Without limitation of the foregoing, Transferors remain
committed to ensure completion of the Work consistent with. the Consent Decree through a -
separate funding mechanism or mechanisms which will be sufficient to complete the Work. The
Trustee shall keep a record of the total contributions to the Fund by the Settling Federal Agency.

33 Nature of Contributions. All contributions by the Settling Federal Agency to the
Trustee for the Fund shall be made in immediately available funds. All such contributions,
together with the earnings thereon, shall be held as a trust fund for the payment of the costs and
expenses to be incurred by the Trustee on behalf of the Trust herein provided.

3.4  No Transferability of Interest. Any interest of any of the Transferors herein, and
their obligation to. provide funds under this Section, is not transferable, except to a successor
corporation or corporations, and any such transferee corporation shall assume the obligations of .
the transferring Transferors by executing such documents as the Truste¢ may require.

4. DISPOSITIVE PROVISIONS.

4.1 Payment from the Fund. During the term of this Trust, the Trustee shall make
PRW82736\1 ‘
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payments from the Fund as directed by the Executive Committee in order to pay all bills and
invoices approved for payment in writing by the Executive Committee or its designated
representative. Bills and invoices to be paid by the Trustee .after approval by the Executive
Committee include, but are not limited to, bills from Contractor(s) and bills for oversight or
administration costs incurred with respect to the Sites by or on behalf of the Transferors. Any
payment to the United States hereunder shall be made either to the ARC Special Account of the
-EPA Hazardous Substance Superfund or the HRDD Special Account of the EPA Hazardous
Substance Superfund depending on which Site Work is performed as advised by EPA under and
in accordance with the Consent Decree.

42  No Authority to Conduct Business. The purpose of the Fund is limited to the
matters set forth in Sections 2 and 3 hereof, and this Agreement shall not be construed to confer
upon the Trustee any authority to carry on any business or activity for profit or to lelde the -
gains therefrom among the Transferors or any of them.

4.3 Time of Termination of Trust. This Trust shall terminate upon the earlier of
EPA’s approval of Settling Defendants’ Certification of Completion of the Work as provided in
Paragraph 52 of the Consent Decree or depletion of fund balances through performance of the

Work unless the EPA and the Settling Federal Agency otherwise consent to an earlier
termination. :

4.4  Distribution of Fund Upon Termination. Upon EPA’s approval of Settling
Defendants’ Certification of Completion of the Work as provided in Paragraph 52 of the Consent
Decree, the Trustee shall liquidate the assets of the Fund and, notwithstanding Section 4.2
hereof, thereupon distribute the remaining trust property, including all accrued accumulated and
undistributed net income, to each of the Transferors in such amounts as determined by the
Executive. Committee in accordance with the Participation Agreement or any subsequent
agreement on allocation among the Transferors.

4.5 Alterations, Amendments, and Revocation. This Trust Agreément may be
altered, amended, or revoked from time to time by an mstrument in writing executed by the
Trustee and by the Transferors.

4.6  Removal of Trustee. The Trustee may be removed with or without cause by the
Executive Committee, subject to notice to the Settling Federal Agency and EPA, upon thirty (3 0)
days advance written notice to the Trustee from the Executive Commlttee

4.7  Tax Treatment. It is intended that this Trust be a qualified settlement fund under
Internal Revenue Code Section 468B and Reg. s. 1468B-1 and taxable as a so-called complex
trust to which Internal Revenue Code Sections 661, 662 and 663 apply and not as a partnership,
corporation or grantor trust, that 1s, a trust whose property is deemed to be owned by one or more
- grantors or other persons pursuant to one or more of Internal Revenue Code Sections 671
~ through 678. The Trustee shall file income tax returns for the Trust on the assumption that it is a

qualified settlement fund, unless and until it is determined or Trustee otherwise has reason to
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believe the Trust is other than a qualified settlement fund. In the event this Trust is determined,
or is, in the sole judgment of Trustee, at risk of being determined to be other than a trust which is -
taxable as such a complex trust and it is prudent to reorganize the Trust so that it shall be such a
complex trust, then Trustee is authorized to execute such amendment to this Trust, restatements
~ of this Trust, a new trust declaration, instruments of assignment, plans of reorganization and

other documents as are appropriate to enable the Trust or a successor to the assets of the Trust to
be a trust which is taxable as such a complex trust; provided always, that in no event shall any

such reorganization change the purposes hereof, divert the assets of this Trust to purposes other

than the original purposes set forth herein or enlarge the powers or responsibilities of Trustee.

5. TRUST MANAGEMENT

The Trustee shall invest and reinvest the pr1n01pa1 and income of the Fund and keep the

" Fund invested in one or ‘more accounts which shall be treated as a smgle fund without distinction
between principal and income. Such investments shall be made in accordance with reasonable
guidelines and direction provided to the Trustee by the Executive Committee. All investments

shall be made so as to at all times provide sufficient llqmdlty to meet the antlclpated cash needs
of the Fund.

5.1 Trustee shall invest and reinvest the principal and income of the Trust only in
Permitted Investments. For purposes hereof, “Permitted Investments” shall mean: '

@) any obhgation issued or guaranteed by the United States of America or
any State or territory thereof, or any agency or instrumentality of the foregoing, or any money
fund which invests solely in the foregoing obligations;

(i)  any obligation issued or guaranteed by any state or municipality in the
United States, or any agency or instrumentality thereof, which is rated A (or better) by Standard
& Poor’s corporation or Moody’s Investor’s Service, Inc. at the time of investment;

(ii)  certificates of deposit of, accounts with, repurchase obligations of, or
money funds or other obligation of banks or of corporations endowed with trust powers having
capital and surplus in excess of $100,000,000;

(iv)  certificates of deposit of, accounts with, or other obligations of any bank
or corporation endowed with trust powers, provided that the full amount of any such certificate
of deposit, account, or other obligation is insured by FDIC or FSLIC; and

(v) commercial paper at the time of investment rated A-1+ by Standard &.
Poor’s Corporation or P-1 by Moody’s Investor’s Service, Inc.

5.2 Ininvesting, reinvesting, exchanging, selling and managing the Trust funds,
Trustee shall discharge its duties with respect to the Trust solely in the interest of accomplishing
of the purposes and objectives of this Trust. Trustee may engage the services of an investment
adviser or manager, may rely on the advice of such adviser or manager, and may delegate
investment decision-making authority to such adviser or manager with respect to management of
the Trust. Trustee shall not pe personally liable for any action or inaction taken in good faith
reliance on the advice of such adviser or manager, nor for prudently delegating, in good faith, its
investment decision-making authority to such advisor or manager.
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6. EXPRESS POWERS OF TRUSTEE.

" Without hmxtmg the powers ‘and discretion conferred upon the Trustee by any other

provisions of this Trust Agreement or by law the Trustee is expressly authonzed and
empowered as follows:

o 6.-'1 Payment of Ex{i_enses of Administration. To incur and pay any and all chafges,
taxes, and expenses upon or connected with the Fund in the discharge of its fiduciary obligations .
under this Agreement. All such payments shall be-made using the assets of the Fund.

6.2  Retention of Property. To hold and retain all or any part of the Fund in the form
in which the same may be at the time of the receipt by the Trustee, as long as they shall deem
‘advisable, notwithstanding that the sdame may not be authorized by the laws of any state or rules
of any court for the investment of trust funds, and without any hablhty for any loss of principal
or income by reason of such retention.

6.3 Preservation of Principal. Notwithstanding any other provision in this
Agreement, at all times during the term of this Agreement, to hold, invest and reinvest the assets
of the Fund, as directed by the Executive Committee, in a manner designed to preserve the
accrued income and principal of the Fund for the purposes of the Fund.
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6.4  Retention of Investment Advisor and Other Consultants. If directed by the
Executive Committee, to engage the services of (and pay reasonable compensation to) an
‘investment advisor, accountants, agents, managers, or other consultants with respect to the
ménagement of investments of the Fund, the management of the Fund, or-any other matters.

6.5 Execution of Documents or Transfer. If directed by the Exe_cutive Committée;
to make, execute, acknowledge and deliver any and all documents of transfer and conveyance

and any and all other instruments that may be necessary or apprOprlate to carry out the powers
herein granted.

6.6  Extension of Obligations and Negotiations of Claims. To renéw or extend the
time of payments of any obligation payable to or by the Fund for such periods of time and on
such terms as determined by the Executive Committee and to compromlse or 0therw15e adjust all
clalms in favor of or against the Fund '

6.7  Litigation. To institute and defend litigation on behalf of and in the name of the -
Fund at the direction of the Executive Comm1ttee and upon assurance of reasonable indemnity
by the Transferors.

6.8 Execution of Contracts and Agreements. To make, execute, acknowledge and
deliver, as Agent for the Trust, any and all contracts or agreements as may be specifically
authorized in this Trust Agreement and otherwise at the direction of the Executive Committee.

6.9 Authority of Trustee. To do any and all other acts which they shall deem proper

to effectuate the purpose hereof and to exercise the powers specifically conferred upon them by
- this Trust Agreement.

6.10  Authority to Make Tax Elections. To make any tax elections necessary to €nsure
the qualification of the Trust as a qualified settlement fund, including, if necessary, relation-back
election under Treas. Reg. 1.468B-1(j)(2).

6.11  Discretion in Exercise of Powers. To do any and all other acts which it shall deem

proper to effectuate the purpose hereof and to exercise the powers specifically conferred upon it by
this Trust.

7. ADVICE OF COUNSEL.

The Trustee may from time to time consult with counsel, who may be counsel to the
Transferors or any of them, with respect to any question arising as to compliance with this Trust
Agreement. The Trustee shall be fully protected, to the extent permitted by law, in acting in
reliance upon the advice of counsel.

[ 4

«
[ 4
v
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8. TRUSTEE COMPENSATION.

Trustee shall be entitled to reasonable compensation for its services as a Trustee under
this Trust Agreement, including reimbursement for expenses, reasonably incurred by it in the
performance of its duties as Trustee. Fees of Trustee shall be in accordance with a schedule of
such fees attached to this Trust Agreement as Appendix F. Any change in fee schedule shall
become effective only upon the written approval of the Executive Committee and the
representative of the United States designated in paragraph 10.1 for receipt of quarterly reports.

9. RESIGNATION AND APPOINTMENT OF TRUSTE'E.- '

9.1 Trustee may resign at any time by delivering its resignation, in writing, to the
Executive Committee, such resignation to take effect ten days after receipt by those parties.

_ 9.2 The Executive Committee may remove the Trustee at ariy time, by delivering notice
of such removal in writing to Trustee, such removal to take effect thirty days thereafier.

9.3 " In the event of the bankruptcy, insolvency, death, disability, resignation or ire’moval,
as provided above, of the then Trustee, a successor Trustee: (1) shall become Trustee, (2) shall have
all of the rights, powers, duties, authority, and privileges as if initially named as a Trustee hereunder;

and (3) shall thereupon be vested with title to the Trust without the necessity of any conveyance or
instrument. S /

9.4 _ Any new successor Trustee shall be designated by the Executive Committee.

95 Acceptance of appointment as a new successor Trustee shall be in writing and shall
be effective upon delivery to the Executive Committee.

10.  INSTRUCTIONS TO THE TRUSTEE.

Notwithstanding any provision herein to the contrary, the Trustee is hereby directed to do
the following in addition to other duties set forth in other provisions in this Trust Agreement:

10.1  Quarterly Reports. Have prepared quarterly financial reports describing the
manner in which all of the assets of the Fund are then invested and the current market value of
such assets, as well as the obligations, income, and expenses of the Fund. Copies of such reports
shall be transmitted in writing to the Executive Committee and to the United States Department
of Justice (“USDQJ”). As to the latter, reports shall be sent to [INEED INSERT FROM DOJ]
or such other person hereinafter designated in writing to the Trustee by USDOJ.

10.2 Annual Statements. Have prepared annual financial statements describing the
manner in which all of the assets of the Fund are then invested and the current market value of
such assets, as well as th& obligations, income, and expenses of the Fund. All financial
statements shall be prepared on an annual accrual basis, and shall be in accordance with

Generally Accepted Accounting Principles, applied on a consistent basis. Copies of such
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statements shall be transmitted in writing to the Exeeutii/e Committee.

10.3 Counsel. Advise, consult and confer with and otherwise inform the Executive
Committee with respect to matters arising out of this Trust Agreement, administration of the
Fund, or any other matter which the Trustee, in its dlscretion deems appropriate to bring to the
attention of the Executive Committee.

10.4 Records. Maintain records of all actions taken by the Trustee with respect to
matters arising out of this Trust Agreement or administration of the Fund. Copies of said records
shall be provided to the Executive Committee upon request, and upon termination of this Trust

- said records shall be transmxtted, together with all other records of the Trustee to the Executive
Committee. _ ; :

The Trustee shall have the fight to assume, in the absence of written notice to the o

contrary, that a notice purporting to be from the Executive Committee or Technical Commlttee A
has been authorized by such Committee.

11. INDEMNIFICATION

11.1  The Trustee acts as Trustee only and not personally. For any contract, obligation
of liability made or incurred by the Trustee in good faith, all persons shall look solely to the
Fund and not the Trustee personally. The Trustee shall not incur any liability personal or
corporate, of any nature in connection with any act or omission, made in good faith and without
negligence, of the Trustee or the Transferors in the administration of the Fund. The Transferors,
jointly and severally, will indemnify, defend, and hold harmless, the Trustee from and against
any and all claims including but not limited to, any and all liabilities, suits, actions, causes of
action, debts, accounts, damages (including injury to persons whether employees or otherwise
and to-all property), fines, judgments, losses, judicial or administrative proceedings, and
reasonable costs and expenses (including attorney, consultant and expert fees), to the extent the
same arise out of, or are in any -way related to: (1) the Transferors’ noncompliance with
applicable federal, state, and local laws; (2) the Transferors’ noncompliance with the terms and
conditions of this Agreement; (3) the Transferors’ negligence or willful misconduct that relate, n

any way, to the performance of this Agreement or, (4) Transferors financial obligations to third
parties.

11.2  The Trustee will indemnify, defend, and hold harmless the Transferors and their
directors, officers, shareholders, agents or affiliates and subcontractors from and against any and
all claims including, but not limited to, any and all liabilities, suits, actions, causes of action,
debts, accounts, damages, fines, judgments, losses, judicial or administrative proceedings, and
reasonable costs and expenses (including attorney, consultant and expert fees), to the extent the

“same arise out.of or are in any way related to: (1) the Trustee’s non- -compliance with applicable
federal, state and local laws, (2) the Trustee’s non-compliance with the terms and conditions of
this Agreement; or (3) the Trustee’s negligence or willful misconduct that relate in any way to
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~ the performance of this Agreement.

11.3 Upon receipt of an indemnified claim, the Indemnitor, at its own cost and
: .expense shall: (1) take control of the defense and investigation of the lawsuit or action; and (2)
employ counsel of its choice, reasonably satisfactory to the Indemnitee to handle and defend
same. The Indemnitee at its sole cost and expense, may retain separate counsel and such
“separate counsel shall have the right, but not the obligation, to suggest ot otherwise recommend
any and all defenses, crossclaims and/or counterclaims. The Indemnitor shall not consent to the
" entry of any judgment or enter into any settlement of the indemnified claim without the written .

consent of the Indemnitee which consent shall not be unreasonably withheld or delayed. "

114 If Indemmtor faﬂs to assume the defense of the mdemnlﬁed clalm within 15 days
after receipt of the notice of indemnified claim, the Indemnitee shall have the right to undertake,
at Indemnitor’s sole cost and expense (including but not limited to counsel and expert fees), the
defense, compromise or settlement of the indemnified claim, provided Indemnitor shall have the

right to approve any final settlement or compromise of the indemnified claim, which approval -
shall not be unreasonably withheld. -

115 This section shall survive the termination of the Trust for acts or omissions by the
Trustee during the course of performing his or her duties prior to such termination.

12.  INTERESTS NOT ASSIGNABLE OR SUBJECT TO CLAIMS OR CREDITORS.

The interest of any Grantor in the Fund shall not be subject to anticipation or assignment
nor subject to the claims of any creditor of any Grantor, and any interest reserved to any Grantor

shall be made available to the Grantor only upon termination of this Trust pursuant to Section 4
herein.

13. CHOICE OF LAW.

This Trust Agreement shall be administered, construed, and enforced according to the
internal laws of the State of New Jersey, except to the extent that federal law shall apply to
questions arising under the Comprehensive Environmental Response, Compensation and
Liability Act, or the National Contingency Plan promulgated thereunder.

13.  INTERPRETATION.

As used in this Trust Agreement, words in the singular include the plural and words in
the plural include the singular. The descriptive heading for each Section and Subsection of this
Trust Agreement shall not affect the interpretation or the legal efficacy of this Trust Agreement.
[t is agreed that neither the act of entering into this Trust Agreement nor any contribution to the
Fund nor any action takenr under this Trust Agreement shall be deemed to constitute an
admission of any liability or fault on the part of the Trustee or the Transferors, or any of them,
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with respect to the Sltes or otherwise, nor does it constitute a comm1tment or agreement, elther _
expressed or implied, by any or all of them to undertake any Work. This document shall not be
admissible in any court proceeding except to enforce its terms. :

14. SEPARATE DOCUMENTS.

This Agreement may be executed in two or more counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same instrument.

5. NOTICE.

Any notice required herem shall be given in writing to the mgnatorles hereto or to their
respective desngnee or desngnees

16, BFFECTIVE DATE.

- This Agreement shall become effective as of the day and year first written above.

WITNESS the execution hereof by the Trustee:

By: . , Trustee
For de maximis, inc., Trustee
Name of Signatory:’
Title of Signatory:
Telephone Number:

Facsimile Number:

Email Address:

-
E 4

s,

- L 4
-

WITNESS the execution hereof by the authorized representative of.
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By:

Name of Signatory:

Title of Signatory:

Company Taxpayer Identification Number:

Designated Representative for Receipt of Notice and Inyoice's:v ,

| Nafne:

Address:

Telephbne Number:

Facsimile Number:
Email Address:

WITNESS the execution hereof by the authorized representative of.

PR\482736\1

By:

Name of Signatory:

Title of Signatory:

Company Taxpayer Identification Number:

Designated Representative for Receipt of Notice and Invoices:

Name:

Address:
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Telephone Number: ,

Facsimile Number:
Email Address:
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'APPENDIX A

List of Transferors
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APPENDIX B

-Consent Decree
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APPENDIX C

‘Site Map
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APPENDIX D

Sc’ﬁedule of Fees
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de maximis, inc.

PROFESSIONAL SERVICES RATE SCHEDULE
JANUARY 1, 2006

MANAGEMENT ‘ ) HOURLY RATE

Expert Testimony $125.00 —250.00

Senior Project Director : $125.00 -170.00
- Project Director - $110.00 -124.00

Senior Project Manager o : ~ $ 95.00-109.00

Project Manager o $ 80.00 - 94.00

TECHNICAL

Senior Project Engineer/Geologist $ 65.00-90.00 |

Project Engineer/Geologist $ 55.00 -64.00

Project Specialist . .$ 45.00-54.00

FUND ADMINISTRATION ,

Fund Administrator/Trustee $140.00

Fund Officer $115.00

Accountant o $ 85.00

Account Support $ 69.00

SUPPORT SERVICES

Records Coordinator/Administrative Support $ 65.00

Word Processing Support , $ 52.00

PERSONNEL CHARGES

+ Management and technical personnel time charges will be invoiced according to the .
Rate Schedule above.

+ Personnel time charges for direct project support activities such as report typing and
reproduction are invoiced according to the Rate Schedule above. Charges include
indirect support staff, text processing, equipment, computer connect charges, and
nominal communication charges.

4

. All time is rounded to-the nearest quarter hour.



PROFESSIONAL SERVICES RATE SCHEDULE
JANUARY 1, 2006
(continued)

TRAVEL AND LIVING EXPENSES
. Travel and living expenses are charged at cost plus 10%.

OTHER CHARGES AND REIMBURSABLE EXPENSES

« - All project-related purchases will be invoiced at cost plus 10%, including materials,
subcontractor "costs, fees, equipment purchased, and other costs incurred
specifically for the project.

* A miscellaneous charge equal to 5% of professional services billed will be added to
cover routine project-related telephone usage, postage, and photocopying.

* Non-routine project-related charges such as overhight mailings, outside copying
charges, and teleconferences will be invoiced at cost plus 3%.

X A nominal fee for document retention and preservation may be charged to each
project on a yearly basis as necessary to cover the cost of such activity.

Rates are subject to change no more than annually upon written approval from the
client(s). ‘

-
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2006 Fund Administration Rate Schedule




